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His Majeſty's Courts of Law in Ireland, at her Shops, 
No. 6, Skinner Row, and in the Four Courts. 
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| Learning and Integrity of the 
_ AUTHOR do, for the common 


Good, allow and approve the 
| Publiſhing of this Book. 


1 Foſter. 
Orl. Bridgeman. 
Matthew Hale. 
Tho. Malet. 
Robert Hyde. 
Edw. Atkyns. | - 
| Tho. Twiſden. 8 
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Sam. Browne. 
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T oO the Reſtitution of the 
Laws (which this Age hath moſt 
happily attained) we conſecrate 

theſe Monumental Remains of 
Sir H. Telverton: A-Perſon of fo 
complete Judgment and re- 


© nowned Abilities in this moſt 


Honourable Science, advantaged 
by the Times wherein he both 
Practiſed and Judged, which 
were learned, and ok by 
many eminent Sages of the 
Law, his Contemporaries ; ; that 
we ſhall not need to direct your 
Acceptance of theſe his Judici- 
ous Collections, which his own 
exquiſite Pen hath commended 

CE to 
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to the World. The Caſes a are 
Select, ſuch as his curious Choice 
out of the Plenty of his great 
Obſervation preferr'd; and in 
moſt of which himſelf was 
Counſel, the Weight whereof 
may well paſs for Number. It 
is not therefore doubted but that 
they will find Entertainment 
without a beſpeaking Dreſs, be- 
ing ſo excellent in their native 
Beauty. We ſhall thus then 
leave theſe Sir Heury Teloertons 
Reports to follow his Fame. 


OP THEY 


NAMEs of the 


CASES. 


Braham verſus Wil- 
cocks. Page 30 
Acton & Lewys. 34 
Aden & Ayer. 44 
Alban ver/us Brown- 

_ fall. 163 
Alexander verſus Lane. 

T 
| Alexander S Raynay, 


76 
Allein verſus Randal 


Alſop & Shelley. 
Alſope verſus «Ea 
SJ 

Andrew ts H. de 
Lewknor. 116 
Andrews& Cromwell. 


36 
Andrews && King. 57 


Appleton ver/us Doily. 


135 
Armiger Brown verſus 


Wentworth. 92 
| Arnold verſus George. 
| 16 
Arundel verſus Arun- 


del. 3 3 


77 | 


Aylin Goodman. 


Arundel w_ Trego- 


no. 
Aſh verſus Doughty. 
121 


Aſhton verſus Burges 
S Dixon. 128 
Aſk & Gomerſhall. 133 
Atkins & Brechley. 10 


Atkinſon & Brooks 


verſus Lee. 172 
Ati TM & Blanchflow- 


107 
* & Green. 86 
Auſtyn & Higgs. 152 
Ayer verſus Aden. 44 
Aylet verſus Choppin. 


183 
148 


Agſhaw verſus Ga- 
ward. 95 

Baily ver/us Moone. 69 
Baily ver/us Tailor. 24 
Baker & Girling. 227 


if Baker & Grendil. 7 


Baker 


Beaumont & Sir Jo. 


} * 
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Balbay S Brinſley. 113 


Bar wick verſus Foſter. 
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Baker Bp. of P. ver- 


ſus Cateiby. Page 100 


Banks & Bradley.. 204 
Barham wver/s we ae} 
ſale. 


Barker Wytham. 85 
Barnard 8 Newhall. 

225 
Barnhurſt verſus Sir 
Charles W 


Barnes ver/us worlich 
30,59 

Barnes verſus Conſtan- 
- tine. 46 
Barnes & Hutton. 
Barret verſus Fletcher. 


152 
Bartholomew e 
ton. | 2 


Barton & Gore ver/us | Braſier verſus 


SHEIK), 172 - 


167 | 
Baſpole & Long. 1 
Bates & Nevil. 64 
Beale & Braſier. 222 


Harpur. _ 20Y 
Bedel verſus Lull. 151 
Bedle ver/us Morris. 162 


Blanchflower verſus 
Atwood. 107 
Blithman SS Martyn. 


197 
| Bogan & Kenicot. 198 


Bois & Darby. 123 


Boldroe fo . 20 
Bolter & Buſtard. 


Boot he & ONES: 


31 
Boſden verſus Sir Þ> 
- Thinne. 


79 Bradley verſus voy, 


Bradley & Purcell. 204 
Braines & Wats. 13 
Brand verſus Liſley. 164 
Beale. 
222 
Brecheley. & Atkins. 
10 

Brenley verſus Todde. 
168 

Bridges ve 1 Einon. 


21 4 
Briggs ver us Thomſon. 


Briggs £5 Riches. 
Brinſley ver/us Balgay. 
113 
Briſcoe & Hollis Sir 
TORN. - 64 


Belcher verſus Hudſon. 
"F690 
Bell verſus Fox & 
Gamble. 161 | 
Bereblock & Rede. 29 
Berrisford venus Preſſe. 
| 3 
Bettiſworth wer/us 


| Campion. 133 


Briſtoe verſus Knipe. 
| 206 

Brode verſus Owen. 22 
Bromley. verſus Lit- 
tleton. 112 
Bromwich 


60 


| Birket verſus Manning. 
Page 6 2 
Blach & Everard. 52 


Bonham & Repps. 1 31 


180 verſus 13 4 8 


4 
Brownſall verſus Alban. 163 
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. Fag. 161 
Brothwith & . 
Broxolme verſus Herold. 17 


Bullein & Godfrey; 186 
Burges & Dixon he Aſh= 


3 
Chanell verſus Nobotham 68 


— 


bay as wers ver Ju. Prieſt- | 


30 
Charnell verſus Holland. 49 | 
Cheſeman & Middleton. ,65 


Cobb verſus Hu unt, Page 119 
Cogan & Wilboar. 93 
Collins & Carpenter. 73 
Collyer & Tompſon, 112 
Collyns & Oliver. 126 
mmyn St t. John. 117 
Cohſtible & Sutcliffe. 22 3 
Conſtantine & Barnes. 46 


ton. 128 | Cook & Dalby, _ 171 
Burton & Sadock. 202 Cope Sir Ant, verſus Temple. 
Bury verſus W right. 126 | 146 
Buſtard & Bolter. 5+ | Core verſus Morton. 22 

Butcher & Higgins. 89 | Corne ver/us Parſtow. 15 
Eutler verſus Painter. 21 Cottells & Pikard. 56 
Butler & Salter. 9 Cottington & Saunders. 165 

| „ I ůCoveney verſus Wooden. 
8 Bettifworth. | 220 

4 133 | Cox ver/us Semor. 104 
Carpenter verſus Collins. 73 Cox verſus Worrall _ rag 
Carter & Ventres: 130 | Cox verſus Jennin 
Cavendiſh Lord verſus Six | Critpe verſus Viroll. 

George Savil. 213 | Croft verſus Walbank. * 
Challenor verſus Thomas. | Crompton & Smith. 1 
143 Cromwell Lord. 
Chambers verſus Maſon. 42, | Cromwell Lord & Andrews. 
4 3, 6 
Champernoon Sir Ri. e Cruſh verſus Cruſh. ” 80 
Hill. | 62 | Cuſh & Stweton.  _ 36 


30 
Cutcliffe & Sanford. 124 


J Alby verſus Cook. 171 
Dale & Party; gg 


Chetwynd Sir Wa. verſus Darby verſus Bois. 123 
Medſon. 220 Darby & Wallop. 209 
Child & Durrant. 217 Davis & Gerry. 05 
Chomley ver/us Apſley. 210 Davis & Ratcliffe. 178 
Choppin & Aylet. 183 Davis verſus Purdie. 182 
Clarke verſus Sir John Syden- Dawfon. 4 

D 8g | Deane & Hinde. 12 
Clifford & wever. * Denhaugh £ S Weadley. 186 


Dennis | 
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106 
Deuſe verſus Deuce. 5 


Kendall, Beſſon & Hands. 
434.5, FE 
Dighton & Bartholomew. 


3 
Diſmo verſus sherley. 108 
Dixon & Harris. — 73 
Dodſon ver/us Kayes: 193 
Doily & Appleton. 135 


Dorrington ver/us Eaſt. 87 


Doughly & Aſh: 121 
Doughty verſus Fawn. 226 
Draper verſus Fulkes, 163 
Draper & Raſtell. 80 


Dromant verſus Weſtopher. 


Airechild verſus Gaire. 60 


: Faldo verſus Ridge. 74 
* verſus Hunt. 201 
Faſſet & Newlyn. 154 
tawcet & Roy, 99 
Fa weet & Fernelcy. 120 
Faun & Doughty. 226 
Field ver/us Hunt. 10 — 
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Fernley vrrſus Faweet. 
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Q 228 
a e Kendall verſus 


4 


126 

Drury verſus Dennis. 106 
* e ar 217 

EF & een T 

Edmunds verſus Booth. 

121 

Egles & Vale. . 70 

Einen & ages. 214 

Ellis verſus Warnes. 47 
Ryerard verſus Blach. - 52 

Ewer verſus Moyle. 140 


| "5 
Pitzwilliarns. gs 
Fletcher & Barret: 152 
Flud verſus Rumcey. 160 
Ford & Roy. 99 
| Foſter & Sir George Moore. 
| Foſter & Barwick. 167 
Fox & Gambler ver/us Bell. 
161 
Freiſton verſus Shellito: 165 
{ Freſhwater verſus Rois. 51 
Frith & Godley. I 59 
Fryar & Croucher. | 
Fulkes & Draper. | 165 
Fulſtow & Harriſon. 108 
Ful wood & Lucas. 208 
Air & Fairechild. 60 


Game & Feme verſus 


Aryſe. x 50 
Gaſcoigne & Greene. 36 
Gaward & Bagſhaw. 96 
George & Arnold. 40 

Gerry verſus Davis. 105 
Gibſon verſus Holcroft, 31 
Gill ver/us Glaſſe. 227 
Girling verſus Baker. 227 
Girling & Sallows. 203 


Godbold & Talbot. 137, 147 


Goddard verſus Thorlton, 
170 
Godfrey ver/us Bullein. 186 
Godley verſus Frith. 159 
Gold ver/us Robins. 145 


 Gomerſhall verſus Aſke. 133 


Gomerſhall ver/us Medgate. 
i : 194 
Goodman verſus Ayling. 148 
Goodwyn 


Cafes. Fo 


| Fiſh verſus Richardſon. 1 = ; 
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Godgh 6s Vates. = 33 


Greſil & Hoddeſden. 104 
QAuile & Peckas. 128 
Gurnons verſus Hodges. 11 
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Goodwyn verſus Goodwyn. 


Goodwyn Sir Fr. verſus 22 

%% -- wt e- 2 
Goodyer verſus Junce. - 179 
Googe & Troughton. 166 | 
Goring verſus Goring, . 10 
Goſper & Shire verſus King 


Gray verſus Metcalfe, 21 


Green verſus Gaſcoigne. 36 
Green wer/us Auſtin, 86 
Green verſus Eden. 138 


Grendit ver/us Baker. | 
Greſham Sir Tho. verſus 
Grinſley. 88 


Greſham & semaine. 28 
2 Grefil verſus Sir Chr. Hodſon, 


143 


Guy & Heynes, 107 | 


| Guy & Jeffrey | 78 } 
4 Han S Jennings, | 


106 
Harburne & Wood. 52. 
Hardiman & Feme mw 
Paler & Bartlet. 
Hargrave verſus 8 
Harpur St. 
mont. 57 
Harpur & Readhead. 114 
Harrington verſus Launſdon. 


Harris verſus Dixon. — 
Harriſon ver/us Fulſtow. 108 
Harriſon & Rice. 221 
Harvey & Game. 50 


Jo. verſus ny | 


= 
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Hawes verſus Loader. 1 196 
' Hawkeſhead & Wood. 13 
Hawkins & Moore. N | 
Hawkins & Slocomb. 222 
Hawks verſus | Brothwithi 


94 
Heake dc Moulin 90 


ö Heape Fiille. 
Heines verſus Guy. 107 
Herne & Lilburne. 211 
Hey ford ver/us Reve. 39 
Higgins verſus Butcher. 89 
Higgs & Auſtyn. 152 
Hill & Champernoone. 63 
Hind verſus Deane, 12 
Hobbs & King. 23 

Hodges & Gurnons. 11 


Hodſden verſus Greſil. 104 


Holcroft & Gibſon. 31 

Holland & Charnell. 49 

Hollis Sir Jo. 0 Briſcoe. 
6 


Hol fworth verſus Sir W 
Proctor. 110 
Honyman & Tocock, 6 
Horne verſus Widlake, 141 
Hoſteler. 66 
Howſe verſus Webſter. 103 
| Hudſon & Belcher. 156 
Hughes verſus Kenie. 215 
Hughes ver/us Philips. ; 
| Humphry & Lathbury, Ge. 


$24 
Hund. de Leuknor 8 ow 
drews. 116 
Hunt & Cobb. 119 
Hunt & Farmer. 201 
Hunt & Field. | 103 


Hunter & Maſſam, 189 


„„ Hutton 


| Hatley & Jennings. _. 19 6 
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Button 5 nes. Page 5 9| 
1480 —_ 2 8285 35 


Je Odinefall. 224 l 
Jeffrey verſus Guy, 78 

644 & Harriſon, 97 
ennings fi Cox, 16 
Jennings verſus Haithwaite, 

106 


Jennings verſus Hartley. 19 
johnſon verſus Turner. 


Lapworth verſus Wale 77 


N 


Johnſon verſus Procter. 175 
Jones & Smith. 184 
Junce £9 b 1 179 
K Aye & = VN | 193 
Keme & Hughes. 215 
Kendall & alli verſus Dew- 
clas S alias. 187 
Kenicot verſus Bogan. 198 
Ket ver/us Life, 125 
King verſus Hobbs. 2 34 1 
King ver/us A Andrews. 67 
King verſus Goſper & Shire 
8 
King & Shire. | 32 
8 Kinrick verſus Pargiter. 129 
Knipe & Briſtoe. 206 
Kniveton ver/us Roiley. 182 
Knott 2 Torhplor 144 
Acon & Lee. 69 
ane verſus Alexander. 
T2 4 
Lane 2E Alexander. 137 
Lane & Weſt. 147 


— 


Lathhury$ femeverſus Hum- 
hre 5 
 Laundidon E Farringron, 


Lea ke 8 | 94 
Lee v. Atkinſon. & Brooke, 
I72 

Les verſus Lacon. 69 
Lewys verſus Acton. 34 
Life & KRet. 26 
Lilburne verſus Herne. 211 
Liſley Brand. 1464 
Littleton & Bromley. 112 
Loader & Hawes. 196 


F. 


TANG Winkworth, 114 
Manning & Birkit. 65 
Markham 0 Molineux. 


Mark ham ver/us Turner. 155 
Markham & Tailer. 157 
Martham verſis Jemx. 97 
Martyn ver/us Elithman. 197 
Maſon & Chambers. 42; 47 
Maſſam ver/us Hunter. 
Matthewe & Roy. 90 
Mayer & Weblin. 153 
Medgate & GomerſaH. 194 
Mecton&'s SIT Wa, Chetwynd. 


220 
Metcalfe 8 Gray: 3 
Middleton verſus. Cheſeman. 

l 


Miller Sir Robert. 


Hage 115 


Loggins verſus Titherton. 


225 
Long F « 
Lovelace. | 26 
Lucas verſus Ful wood, 208 
Lull S Bedel, 151 


120 


189 
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-Milton & Tuchill. Page 3 6 | 
Minne & Lea. 84 


Moile & Ewer, 


; . 1 
Molineux & Markham. 120 


Molineux verfus. Molineux, ; 


* 
Molineux verſus Rigges, - 
Moone & Bally, - Zo 
Moone & Pratt, 82 


Moore Sir George verſus Foſt. 
Er. 62 
Moore ks Hawkins 180 


Mordant Lord verſus Walden. | Palmer verſus Welder. 69 


ws 110 
Moreton & Core, 27 
Moreton & Orde, 211 

Morgan verſus Sock, 219 
Morley & Slade, 20 
Morris & Bedel. 162 


” Morriſon & Tuerloote, 198 


Moulton S Heake. 90 
M ouſe verſus 46 
Muſgrave verſus Wharton. 


218 


Edham & Poole. 149 
Nele ver/us Sheffeild. 
192 
Netherſale & Barrliam, 21 


Nevil Dr. verſus Bates. 64 
Newhal verſus Barnard, 225 
Nęwlyn verſus Faſſet. 134 
Ne wſam & Pudſey 44 
Newſam S Feme verſus Smith. 
189 


Newſam & Feme verſus Tam- 


Plan... — 210 
Nile ver/us Swanſon. 142 
Norton & Rippon, I 
Nowell Sir An 81 


a. 3 
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— 


Dingſal verfſus Jackſon, 
Page 224 

Okeley verſus Salter, Sc. 196 + 
Oliver verſus Collins. 126 


Orde verſus Moreton. 211 


Owen verſus Williams. 108 
ene Brode. 22 


JAine, OP 
Paler & Bartlet verſus 
i & Feme. 71 


Palmer & Butler. 24 
Pargiter & Kinrick. 129 
Parkhurſt werſus Palmer. 104 
Parry verſus Dale. 988 

Pa ſlow & Corne. i 3 IR- 
Paſtons verſus Luſher. 155 


Perient & Poulter. 
Perſiyal verſus Spenſer. 4g 
Philips ver/us Hughes. 38 
Pickard verſus Cottels. 56 


Pickas ver/us Guile. 128 


Pie & Rofle. 


207 
Pierſon verſus Pounteys. 1 - 8 
Pigot verſus Pigot. 54 
Pincomb verſus Rudge. 139 
Pirley & Woolby. 213 
Poole verſus Nedham. 149 
Porter & Boldroe. 20 


Pounteys & Peirſon. 
Prat ver/us Moone. 82 
Prieftly verſus White. 173 
Prieſtly & Chanudflower. 
. N 
Preſſe & Berisford. 197 
Pridham verſus Tucker. 153 
Procter Sir St. & Holdſworth. 

| 110 
Procter & Johnſon. 175 

8 — 
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Rice ver/us Harriſon. 
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rat wer ſus Newſam. Page | 


44 
Purdy & Davis. 182 
Purlell verſus ex. 


R an verſus Wale. 88 


Randall & Allein. 49 


Raſtall ver us Draper. 


Ratcliffe Sir Jo. verſus Davis. | 


Read ver/us Berelock. 


Nedhead verſus Harpur. I 14 
160 


Relfe & Staverton. 
Repps verſus Bonham. 
Reve & Heyford. 


Rich & Wilſon. 
Richardſon & Fiſh. 
Riches verſus Briggs. 
Ridge & Faldo. 
Nec S Molineux. 
Riggſby & Trulock. 


Rippon verſus eos | 


Robins &, Gold. 
Robota 

Rock verſus Rock. 
Rogers & Hargrave. 
Roily & Kniveton. 
Rolls ver/us Yate. 
Roſs verus Pie. 

Roy ver/us Matthew“. 
Roy verſus Fawcet. 
Roy verſus Ford. 

Roy ver/as Staverton. 
Roys & Freſhwater. 
Rudge & Pinchcombe. 
Races & Flud. 


£ Chanell. 


80 
178 


 Raynay verſus Alexander. 76 | 


29 


131 


39 
221 


6 : I 
35 
4 


74 
55 
5 
1 


137 


68 


175 
52 


182 


177 
207 


96 


99 
99 
190 
51 
139 
160 


Rutland Corn. & Spencer. 


298 


26 | 
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8 Adock verſus Bur! ton. Page 


15 . 

Saint George. . 33 

Sa int John Wn Commyn. 
1 

Sallowes verſu; Girling. 204 
Salter verſus Butler. 9 

Salter & Okeley. 176 


Sanders es yt "Gottingron, 


164. 
Sandford 10 60 Cutcliff, 124 
Sands Lord verſu, Seullard & 


Darby. | 1-9 
Savage. — 
: Savil Sir George & Candiſh 
Lord. 5 20 * 
Sending 134 


Scotsford & Shelſbury. 22 
Scullard, Sc. verſus Sands 
Lord. IO 
Semaine verſus Greſham. 28 
Semor & Cox, | 
Shade ver/us Morley. 20 


Shaw & Horwood. 2 
Sheffeild & Neale. 192 


Shelbury verſus Scotsford. 22 
Shelley verſus Alſop. 77 
Shellito & Freiſton. 165 


Sherley & Diſmo. 108 
Shire berſus King. 32 
Sitwell & Alſop. 17 
Skurro & Sopraui. 18 
slocomb verſus Hawkins. 
222 
small & Tanner. 93 
Smith & Crompton. - 6 
Smith verſus Tones. 184 
Smith verſus Newſam. 189 
Smith verſus Smith. 120 
Smith ver/us Turner. 104 
Sock & Morgan. 219 


104 
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Soprani &. Bernardi verſus 
Skurto..” Fe 18 
Sparke & Sparke. 9 
Spencer & Perſival. 45 
Spencer and Woodward ver- 
ſus C. Rutland. 0 
Starke y verſus Barton Gore. 


Z Thorlton & Gcddard. 
Thorold & Broxholme. 


170 
LF 
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Thorpe & Strickland, Dig 


126 
Titherton & Loggins. 228 
Tocock verſus Honyman, 6 
Todd & Brenley,. - 168 
Tompſon & Briggs. 60 


Tompſon ver/us hies. 112 


172 Tomſon verſus Knot. 144 
Sta verton verſus Relfe. 160 | Tregono & Arundel. 116 
Staverton & Rex. 190 | Troughton verſus Googe. 166 
Stile verſus Heape. 72 Trulock verſus Rigg . y. 185 
Stone Sec. verſus Broomwich. Tucker & Pridham. 1353 
18561 Tuerloote verſus Morriſon: 
street S Wheeler. Ms 198 
Strickland verſus Thorpe. | Turner & Johnſon. If 
126. Turner & Smith. 104 
Stewton verſus Cuſhe. 36 Turner & Markham. 155 
Sutcliffe verſus Conſtable. | Turner & Skinner.” 157 
— 239 Tuthil om WEIR 1358 
Swanſon & Nile. 142 | 
Sydenham Sir John & Clark. 
ee V Ale a males 70 
Ventres verſus Carter. 
. 130 
Ailor verſus Markham. | Viroll & Criſ pe. 12 
Talbot verſus Godbolt. 1 = * ns 
147 W Albank & Croft. 128 
Tampian verſus Newſam & Walden & Mordant 
. | 210 | Lord. 110 
Tanner verſus Small. 95, 104 | Wale & Rendall. 88 
Tatem & Poulter verjus Pe- Walop verſus Darby. 
rient. 195 | Ward verſus Walthew. 101 
Taylor & Bally. 24 | Warnes & Ellis. 47 
T emple S Sir Anthony Cope. | Waſt & Lapworth. 
1836] Weblin ver/us Mayer. 1523. 
Thinne Sir John & Boſden. Webſter & Houſe. 163 
| o | Weddel & Wilſon. 144 
Thomas & Challoner. 142 | Welder & Palmer. | 


59 
Welſh Over verſus Sir Fran- 


cis Goodwyn 151 
| Wentworth 


209 :- 


vo 
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Wharton & Muferive, 218 
White & Prieſtley. 173 


Widlake & Horne. "Ian | 
Wie & Morgan. 15 
Wilcox & Abraham. 30 
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Wildbore ver/us Cogan. 93 
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Weſt verſus Lane. 137) 


Weſtoſer & Dromant. 136 | 
Wever verſus Clifford, 42 
Wharton. 234 


Whor wood verſus Shaw, 24 


Winkworth verſus Man. 114 


Winter Sir Edt. 66 | 
| i Young & Harvey. 20 


— 


Witham verſus Barker. . 
| Wolby verſus Pix ley. © 3 
Wood ver/us Ha akthead, 

Wood verſis Harburne, 7 
Wooden & Coveriey, 220 
Woodley verſus Denbaugh. 


_ 

Woolfrefton. "SRL 4 
Wooton & Broome. 67 
Worlich & Barnes. 30, 69 
Worrall & Cox. 105 
Wright & Huys, 35 
r & Bury. 4, 226 
-Atc & Rolls 177 


Yates verſus Gough. 33 
| Cefverton Sir Charles wver/us 
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In the Court of KING's BENCH. © 
© Termino Faſch@ anno quadrageſimo quario 
Oo ELIZABETH A Regine. 


ad 
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Baſpole & Long. 


THE cuſtom within a co hold manor is, that upon a 
' ſurrender made to one and his heirs, if three procla- 
mations paſs, and he doth not come to be admitted, the lord 


ſhall have it as forfeited : A furrender is made to the uſe of 


A. for life, the remainder to H. in fee: A. faffers three pro- 


clamations to pals, and doth not come to he admitted; yet 


this doth not forfeit the eſtate in remainder, neither ſhall the 
lord have it upon this default of the tenaut for life, for here 
the eſtate of A. and B. are divided eſtates, and the cuſtom 
ſhall be intended of an intire fee-ſimple given ta one perſon ; 
and the cuſtom being to bar an eſtate, ſhall be taken ſtrictly. 


Adjud. Quere, if ſuch ſurrender is made to 4. and B. and 


their heirs, and 4. comes within the time of the proclama- 

tions, and B. doth not, if now A. ſhall have the whole, or 

that a moiety ſhall be forfeited ? Re . | 
Wilſon verſus Riche. 


Tm and Feme join in a leaſe by indenture to B. yield- 


ing rent; and it is for years, and they make a letter of 


attorney to ſeal and deliver the leaſe upon the land, which is 
done accordingly : B. brings an ejectment, and declares up- 


ner and Yelverton, that the leaſe did not maintain the decla- 


ration; far a Feme covert cannot make a letter of attorney 
to deliver a leaſe of her land, altho' a rent is reſerv'd upon 


it, but her warrant of attorney is merely void: So this leaſe 
is only the leaſe of the huſband, which is not maintain'd by 
the declaration. Yelverton wayof counſel with the defendant. 


Rippon verſus Norton, 
H E fon of F.8. aſſaults F. D. and his ſon, J. D. 


goes to a juſtice of the peace to complain, as 


well on his own behalf as on the behalf of his ſon: 


J. S. comes to FJ. D. and deſires. him to ceaſe and forbear 


his complaint, and he would undertake that his fon 


ſhould keep the peace both againſt him and his ſon. 
The fon of F. S. afterwards breaks the peace upon the 
ſon of J. D. and the ſon of . D. brings Aſumpjit 
againſt 7. S. and declares on the matter aforeſaid; and 


cas adjudg'd by Gaudy, Fenner and Telverten, that the 
| | | £7 action 


| 


. ih 8 


Cuſtom of Copy- 
hold Manor. 
Cro, EI 879. 
Noy 42. 

1 Bac. Abr. 487. 
4 Bac. Abr. 331. 


9 Co. 107. (a.) 


769. N. L. 238. 
3 Mod. 221. 

1 Shaw. 31, 83> 
Salk. 386. 


Eject ment. 
1 Browal. 134. 


on a demiſe made by the Baron and Feme; and upon evi- 
dence to the jury, it was ruled by Foßhaam chief juſtice, Fen- 


Cro. Car. 165. 
contra per tit 
Cur”, 


Aſſault. 

Cro. El. 88r. 
1 Freem. 185. 
9 Co. 94. 


„ 37 


(4) Pitz. 38. 
ii) Fitz 28, 
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2 


Cro. El. 849. 
con. 88 tl, Ace. 


* . 


action well lay, and the conſideration precedent was ſufficient 
for the plaintiff ro maintain his action againſt J. S. for 
altho' the plaintiff himſelf did not complain to the juſ- 
tice of the peace, but J. D. his father, yet becauſe 7. B. 
had cauſe to complain, both for himſelf and for his ſon, and 
by reaſon of the complzint made in behalf of the fon the 


5 P aintiff, the fon of 55 8. might be ini queſtion before the juſ- 


Exo. El. 887. 

85 Med. Rep. 

2 9. 

Wood's Inft 14. 

3 Atk. 711. 

s Co. Dig 99. 
FY 


* 19 H. 6. 32. 


(6) Fitz. 3%. 
(8) Fitz. 26. 


Ditbes. 
Mo. 219, 618. 
Cro. El. 704, 


Lice of the peace, 


or that reafon the conſideration is good; 
for upon the defendant's promiſe, the complaint, by which 


his fon might be brought in queſtion, Was ſtayed. 


: - Dighton wet fus Bartholomew. 
Diez: brought Wai vo hab. againſt Bartholomew in the 


county, and it was remov'd by Pone into the Common 
! ö 5 . = 2 ry 
leas, at the day cf the return whereof Dighton did not ap- 


be infranchiſed for ever. In a writ of error brought on this 


PO in B. R. it was adjudged that it ſhould be reverſed ; 


or the judgment ſhould be only that the plaintiff ſhould be 


in Mi ſericordia, and not that the defendant ſhould be infran- 
chiſed ; for the noi- appearance of the plaintiff in the Mar. 


hab. at the day of the return of the Pone is but a nonſuit be- 


fore appearance; for the action and the Pone may be brought 


by ſome ſtranger, as well as by the plaintiff; and although 


the Pone ſays (ad Petitionem perent”) yet that is but recital and 


ſuppoſal, which doth not conclude the plaintiff in this writ 


of right. Alſo the Pone iſſues out of the Chancery, which is 


another court than that in which judgment is given; and the 


Pone is not any declaration, but at the day of return of rhe 
Pine, if the plaintiff and defendant appear, the plaintiff 
ought to count on the writ of Nat. Hab. alledging ſeiſin in 
fee, eſplees, and producing ſome of the defendant's blood, 


who acknowledged himſelf to be villein; as appears by 
19 H.6. 13 E. 1. (a) Vill. Vide 12 E. 3. Vill. 44. (b) 12 E. 2. 


Vill. 19 E. 2. (e) id. 6 E. a. (d) Ibid. Yekverton was of coun- 
ſel with the plaintiff. : | | | 


Croucher verſus Fryar. 

Parſon ſued a copyholder in the ſpiricual court for 
A tithes ariſing upon the copyltold land; he brought a 
rohibition ank ſuggeſted that the biſhop of Winche/- 
N lord of the manor, whereof his copyhold is parcel, 
and his predeceflors, c. from time whereof, Ec. for 
themſelves their tenants and farmers have been diſcharg'd 
of tithes arifing upon the ſaid manor; and fhewed that 
he had been a copyholder of the ſaid manor from time 
whereof, Sc. and preſcribed in his lord, now biſhop of 
Winchejter And altho' here is a preſcription upon a 

preſcription, 


Pears and judgment was given that Barthohmenv, fe. ſhould 


* 


preſcription, one in the copyholder to make his eſtate 
good, the other in the bithop to make his diſcharge 
good; yet adjudg'd by Gawdy, Fenner and Yelverton, 
that the prohibition lies. Telverton of counfel with the 
plaintiff alledg'd the matter ſupra, which was allow'd. 
Nola the reaſon ; for a preſcription in the lord ought of 
neceſſity in common intendment to precede the preſerip- 
tion in the eſtate of the copyholder, and the diſcharge 
of the tithes in the lord (which may well be in this cafe, 
becauſe he is a ſpiritual perſon) ſhall trench to the bene- 
fit of the tenanr, who is the copyholder, for by this 
means it is preſumed that the lord has the greater fines 
and rents. Nota, Papham was againſt this judgment, be- 
cauſe the plaintiff, who is the copyholder, will have in 
ſuo genere an eſtate of inheritance diſtinct from the eſ- 


tate cf the lord, who is the biſhop. 


The Lord Cromwell E Andrews. 7M 


F an aſſiſe between A. and B. is ſummon'd before 

Juſtices of aſſiſe, and they are removed, and the chief 
juſtice of the Common Pleas, and another juſtice are 
juſtices of aſſiſe in the ſame county, and the aſſiſe is 
taken before them, and adjourn'd for difficulty into the 
Common Pleas, where judgment is given for the plain- 
tiff; and he againſt whom the aſliſe paſſes brings a writ 
of error in the King's Bench ; which writ is directed to 
the ſame chief juftice of the Common Pleas before whom 
the aſſiſe paſt, and recites the aſſiſe ſummon'd before the 
Juſtices of. aſſiſe by name, as (revera fuit) before Gawdy 
and Walmeſly, & poſtmodum capta before the chief juſtice 
of the Common Pleas, c. and does not recite how the 
aſſiſe came into the Common, Pleas, /c. by adjournment, 
or for other cauſe ; this writ of error is not good ; for as 


by the removal of the former juſtices of aſſiſe, before 


whom the aſſiſe was taken, the writ of error by a Poſt 
modum ought to recite the aſſiſe taken before other juſtices 
of aſſiſe, (and vet there is only a change of the juſtices, 


and not of the court) a fortiori there ought-to be in the 
writ of error another po/tmodum when it is adjourn'd into 


the Common Pleas ; for now both the judges and the 
court are changed. And a difference was taken between 
the caſe of an aſſiſe and of a Quare Impedit, for the aſſiſe 
ought to be originally commenced before the juſtices of 
aſſiſe, and fo by preſumption and intendment judgment 
alſo given before them, and not in the Common Pleas, 
unleſs upon adjournment : And therefore, if judgment 
is given in the Common Pleas, it ought to be ſpecified 


certainly how the record of aſſiſe came into the Common 


{mpedit, the writ is not of ſuch preciſe form, becauſe the 
action originally commences efore the juſtices of the 
| B 2 | | Common 


Pleas. But in error to ace the record of a Quare 


Noy 132. 


Aſſiſe. 

Cro. El. 891. 
Noy 44. 

Cro. Jac. 94. 

2 Co. Rep. 69. 
(h) 

Fitz. N. B. 20. 

3 Bac. Abr. 217. 
2 Stra. 443, 783. 
Vide 22 H. 6. 
13. b. Darby. 
Ld. Raym. 71; 
1403. 3 


— 


— * 
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— 
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Action. 

Cro. El. 883, 
884. 3 
Yelv. 128. 


Poſtea go. 


Cowp. 128. 


Pnlea 128. 
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common Pleas, and by intendment judgment given 


there, altho' by the ſtatute to avoid a lapſe judgment. 
may be given e 


| fore the juſtices of afliſe. And Fits. 
N. B. recites ſuch form of a writ of error, which recites 
the adjournment, Wc. Adjudg'd per tot Cur; yet all 
tne curſitors were of a contrary opinion. And alſo in 
the caſe ſuprg it was adjudged, that if an aſſiſe is brought 
againſt four, and judgment is given againſt them, upon 
which they four bring a writ of error, and upon the. 
Scire fac. by the plaintiff (who recover'd in the aſſiſe) 
guare Executionem habere non debet, one only appears, and 


the others make default, and he who appears aſſigns 


errors fer ſe, and the defendant in the writ. of error 
pleads in nullo eſi Erratum, this aſſignment of errors by 
the one only is ill; for all ought to aſſign the errors to- 
gether ; and therefore the writ of error as Popham ſaid) 
is diſcontinued ; for altho',@gvrit of error is but a com- 
miihon to examine the errors, and may be lodged in 
court ſeven years without being diſcontinued, yet after 
the parties have once proceeded npon it (as in this caſe) 
it may be diſcontinued as well as any other action. And 
in this caſe, when one of the plainriffs in the writ of 


error appears, and the others, make default, he who ap- 


pear'd ought to have pray'd proceſs ad Sequend' Simul, 


and 781 52 judgment of ſeverance ought to have en- 


ſued; for before appearance there can be no judgment 
of ſeverance without proceſs; but it is otherwiſe after 
appearance; per 38 E. 3. 3. 6. | 


Riches & Brigges. 


N an action on the caſe the plaintiff declared, that in 


conſideration he had deliver'd to the defendant twen=- - 
ty quarters of wheat, the defendant promiſed upon re- 


queſt to deliver the fame wheat again to the plaintiff. 
And adjudged a good conſideration ; for by Popham & 


tot Cur” the very poſſeſſion of the wheat might be a cre- 


dit and good countenance to the defendant to be eſteemed 
a rich farmer in, the country, as in cafe of the delivery 
of 10007. in money to deliver again upon requeſt ; for 
by having ſo much money in his poſſeſſion he may hap- 

en to be preferr'd in marriage. Quære, for it ſeems an 
ny judgment ; for the defendant has not any manner 


of profit to receive but only a bare poſſeſſion. Weta, the 


truth of the caſe was (Which doth not alter the reaſon 


ſupra) that the plaintiff had deliver'd to the defendant 


the ſaid twenty quarters of wheat to deliver over to J. . 


to whom the | qa was indebted in ſo many quarters, 


and the defendant promiſed to deliver the ſame quarters 
of wheat to J. S. And becauſe they were not deliver'd, 
the plaintiff brought his action, ut ſupra; and adjudged 
ut ſupra. But Wota, the judgment was reverſed in the 
Exchequer, Michi. 44 & 45 El.s. as Hitcham told Yelverton, 

3. - | Trin. 


a manor or his bailiff, who has bona avablata, meets 


Popham abſente. 


the deflaration is that whereof the iſſue and trial ſhould 
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Dawſon. 


N action on the cafe for theſe words: Thou art an Words. 
arrant knave, for thou-haff bought Holen ſwine, and a Cro. El. 888. 


Holen cow, knowing them to he ſlolen. And adjudg'd againft 1 


W, ; | Co. Rep. 18. 
the plaintiff, for the receipt or ſale of goods ſtolen is not DG a — 


felony, nor makes any acceſſory, unleſs it is joined with- 2 Haw. P. C. 
a receipt or abetment of the felon himſelf. And in ſome 459- 
caſe it is lawful to receive ſtolen goods, as if the lord f 


with a ſuſpicious perſon who has ſtolen goods, and ſtops 
the goods, and the party confeſſes them to be ſtolen, and 
flies, in that caſe, it is a receipt of goods ſtolen, know- 
ing them to be ſtolen; and yet it is not any ſlander, if any 
one ſhould ſay to him, You have taken ſtolen goods, Rknow- 
ing them ta be flolen. By Gawdy, Fenner and Yetwerton, 


Crumpton wer/s Smith. = 
EBT, the plaint is of 6/, 145. 2d. and deda ex Debt. 


that the money became due by reaſon of two ſe- 
veral contracts, ſcil. So much by the one, and ſo much 


by the other; and it appears by computation of thoſe 1 Buls. 49. 


two ſums, that they are more by 3d. than is contain'd in Dy: "es 
the plaint. The defendant pleads, as to 61. 14s. 2d. R | 

nil debet, Ic. and it is found for the plaintiff, and judg- 2 Lev. $6. 
ment in an inferior court, that the plaintiff ſhould reco- 1 Lutw. 535: 
ver prout narravit ; and thereupon error is brought, and e 3 pig 
the matter ſupra allign'd for error; for 3d. more is given . 5 pres 302. 
by the judgment to be recover'd, than was found by the 3 Black. Com. 
jury to be due; and altho' the defendant pleads only to 184. 5 
the ſum contain'd in the plaint, yet the ſum ſpecified in 8 1 

i Term. Rep. 
be; and it ſeem'd clearly by Fenner and Yekyerion to be 273. 


error. And there ſeems to be a difference, where the 2 Term. Rep. 
plaint (for the purpoſe) is of 10/. and he declares, vis. 9 | 
for 10l. for an horſe, and 51. for another contract, and 

the defendant pleads ni] debet to 104. and nothing to the 

other, and it is fo found; yet that is good; for the 51. 

in the declaration is but ſurpluſage, becaufe the plaint 

was anſwer'd in toto with the principal contract laid in 

the declaration, /cil. the horſe ; but in the principal caſe 

the money mention'd in, the declaration being upon ſe- 

veral contracts, and none of the contracts tantum, & per 

/e amounting to the fam ſpecified in the plaint, every 

part of the declaration is made material; and fo being 

found ſhort by the verdict, - the judgment thereupon 

ſeems to be erroneons: Qued Gawdy non multum impug- 


act. 15 
Johnſon 


* » * 


Trin. 44 EI. B. R. 


(a) Vide 
1 Rol. Rep. 136, 
776, 406. 

r Sand. 28. 

2 Sand. 127. 
Lutw. 1 492. 
Lev. 16. 
Pottea 225. 

& Quzre. 
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Pieri Facias. 
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1 Johnſon verſus Turner. 


| if rn! paſs for breaking his houſe, and taking and car- 
V 


rying away his goods. The defendant juſtified 
the whole. The plaimiff quoad fractionem Domus and 
taking of the goods, necnon materia in ea contenta, de- 
murr'd upon the defendant's bar: The defendant join'd 


in demurrer in hac forma, quia placitum prædictum quoad 


fractionem Domus, and taking of the goods, /ufficiens, &c. 
demanded judgment, c. and thereupon judgment given 
in the. Common Pleas for the plaintiff, and a writ to en- 
N of damages; upon which damages were aſſeſs'd 

or the breaking of the houſe, and for the taking and 


alſo for the carrying away of the goods. And thereup- 


on a writ of error was brought, and the judgment re- 
verſed q becauſe in the offer of the demurrer ex parte 
grerentis, nothing is faid in ſpecial, but quoad the break- 
ing of the houſe, and the taking of the goods: And al- 
though the words ſubſequent, ſcil. necnon materia in ea 
contenta, go to the whole matter in the bar, vis. to the 
carrying away alſo; yet when the defendant joins in de- 
murrer with the plaintiff, he joins but fpecially, viz. 
quoad the breaking of the houſe, and taking of the goods, 
and fays nothing of the carrying away ; ſo as to the 
carrying away nothing is.put to the judgment of the 
court, yet the' writ of inquiry of damages is for the 
whole, and the judgment alſo ; and the carrying away 
being part of the matter, and for which greater damages 
are adjudged, and that not being put to the judgment 
of the court by the demurrer, for that reaſon the judg- 
ment is erroneous; (a) for as to the carrying away (which 
is part of the matter) there is a diſcontinuance. This 
caſe concern d Mr. Darcy of the Privy Chamber for his 
atent of cards. Yetverton was of counſel with the de- 
3 in the writ of error. 2 Te 


pron 


Tocock verſus Honyman. 


F a man recovers in debt on bond, and has a Fiers 

facias to the ſheriff to levy the debt, and the defend- 
ant brings a writ of error upon the judgment, and has a 
Superſedeas thereupon to the ſheriff; fo much of the 
defendant's goods as the ſheriff has taken into his hands, 
by virtue of the Fieri facias before the Super/edeas came 
to him, ſhall remain ta ſatisfy him who recover'd, and 


a Venditioni exponas ſhall iſſue thereupon ; but after the 


Superſedeas comes to the ſheriff, he cannot proceed fur- 
ther upon the Fieri facias. Per totam Curiam. 


* 


The 


3 * * 
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The Lord Cromwell & Andrews. 


— 


before the juſtices of the Common Pieas, upon an 
adjournment by the juſtices of aſſiſe, altho' the writ of 
error don't mention how the record came into the Com- 
mon Pleas, viz. for difficulty or otherwiſe, whereby the 
writ abates by judgment, yet it was adjudged that the 
record, removed out of the Common Pleas by virtue of 


this ill writ, remained in the King's Bench: And the 


party ſhall have a new writ of error coram nobis reſidem, 
for the writ of error recites the record of aſſiſe truly, 
both in the names of the parties, and of the land: other- 
wiſe if there was any miſtake in the matters aforeſaid. 


And upon a Scire facias ſued by the defendant in the 


writ of error, quare Executionem habere nen debet, this 


Scire facias is merely collateral to the record remov'd, 


and yet by matter ex pot facto may. become a record; as 


if the plaintiff, upon the Scire facias return d, appears 
and pleads a releaſe, or other matter, as he well may, 


then it is a record annexed to the firſt record re- 


mov'd. But it upon the return of the Scire facias 
the plaintiff appears and aſſigns his errors, or other- 
wife by rule of court has day 'till another term 
to aſlign his errors, wis. by rule enter'd with the 
clerk of the papers, and upon this record aſſigns 
his errors inſufficiently, now all the other proceed- 
ings are upon the record which is remoy'd, and now the 
firſt Scire facias quare executionem habere non debet, is but 
a piece of paper filed to the record remov'd, and no 
proceedings thereupon ; wherefore upon errors aſſigned 
inſufficiently, he who recover'd in the Common Pleas 


12 a writ of error upon a judgment given in aſſiſe Error. 


ſhall have execution without another Scire facias Quare, Cyo. El. 892. 
Sc. although "tis after the year; for after the writ of Cro. Jac. gz. 
Scire facias Quare, &c. once ſued out, the party ſhall Fitzg. . 

never have another. But if he, who ſued Te writ of 2 Stra. Rep. 783 


error, doth either not appear upon the return of it, or 


973- , 


1 Bac. Abr. 7. 


appears and aſſigns his errors inſufficiently, whereby a 4 Bac. Ab. 660. 


default in him appears to the court, he who firſt reco- 


vered {hall have execution without another Scire facias. 


Adjud. Nota, in this caſe a precedent M. 4 H. 5. Rot. 
was ſhewn, which agreed with this judgment, both for 
the abatement of the writ of error, and alſo that not 
withſtanding that, the record is well removed. 


Grendit & Baker. 


HE Lord Paulet tenant for life of an advowſon, 

the remainder in fee to A. tenant for life preſented 
D. who was admitted, inftituted and induced ; but for 
default of reading the articles according to the ſtatute 
of 13 Fliz. the benefice was void, but P. continued in 
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4 Co. 12", 
Cro: El. goa, 
917. 

Mo. 668. 


1 Wood's Conv. 
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Skep. Touch, 
296. 

2 Atk. 369. 

2. Bl. Rep. 936. 


the church, and was by reputation parſon for his life; 
the lord Paulet died, the queen after the death of D. re- 
citing her title to be by lapſe, preſented C. who was in- 
ſtituted and inducted ; he in remainder preſented &. 
who was admitted, inſti 
an action of treſpaſs $ainſt C. the queen's incumbenr. 
And it was adjudged (#pon a ſpecial verdict finding the 


matter aforeſaid, and alſo that D. continued in during 


his life, and died, and that no notice was given the pa- 


tron, of the voidance, of the church for not reading the 


articles) for the plaintiff, and that the queen's prefenta- 
tion was merely void, as if ſhe had preſented to a church 


full; for as to the patron it is full till he has ſurceaſed 


bis time after notice given; and it is all one, as if the 

atron had drawn a preſentation in writing and put his 
Foal to it, and let it lie in his ſtudy, and the party, who 
ſhould be preſented, takes it Fry op the privity or li- 
cence of the patron, and carries it to the biſhop; and is 
thereupon inſtituted and inducted, it is merely void and 
no preſentation at all: And the court held in this caſe, 
that the preſentation by him in remainder was good, 


_altho' twas objected that it belong'd' to the executors of 


the tenant for life, becauſe as to the tenant for life him- 
ſelf, the church was full *till notice. 5 


Mich. 44 & 45 ELI z. in B. R. 
Buſtard verſus Bolter. 
T HE caſe briefly is: Buſtard exchanged the fourth 
part of the manor of Barton in the county of Ox- 


ford with Savage and Daſton for the moiety of the mu- 
nor of Ilbury in fee; both being in poſſeſſion and in de- 


meſne ; juftice (the wife of one Faſper Dormer) evicted 


the moiety of the manor of Ilbury by reafon of her 


jointure, for life: Wherefore Buftard enter d upon Shel-- 


don, leſſee of Savage and Dafton, in the fourth part of 


the manor of Barton, which he gave in exchange, and 
brought treſpaſs againſt Bolton, Sheldon's ſervant, and 
adjudged maintainable : For the exchange being of land 


in oſſeſſion and in demeſne at the time of the exchange, 


this eviction of the eſtate for life, which takes away the 
whole recompence for the time, defeats the exchange 
for ever, as well as in the caſe in 4 H. 7. where twenty 
acres are exchanged, and one is recover'd by elder title, 


the whole exchange is defeated; for although the whiole 
eſtate exchanged is not defeated, but continues as to the 
reverſion, yet becauſe the exchange was poſſeſſion for 
poſſeſſion, demeſne for demeſne, and this recompence 


of the poſſeſſion, which was the motive of the exchange, 
being evicted, the whole is evicted; as if an eſtate ta! 


ted and induced, and brouglit 
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is evicted, it leaves the reverſion, but it leaves but a dry 
recompence, and therefore (per Telverton juſtice) defeats 
the exchange in the whole. The ſame law (per Popham). 
if J. S. makes a leaſe for 1000 years of land to com- 

mence at a day to come, and afterwards conceals this 
| leaſe, and exchanges the land as in poſſeſfion, for other 
land in poſſeſſion, and afterwards the leſſee enters, this 
defeats the whole exchange; for in exchange warranties 
are implied, which warrant poſſeſſion for poſſeſſion; yet 
here's no doubt but that a reverſion may be exchanged 
with a poſſeſſion, but that is appatent at the time of the 
exchange. And Nota, Yelverion vouch'd Hugh Spenſor's 
caſe 42 Af. 22. where it ſeems that an eviction of an 
eftate for lifegafrer partition, defeats the partition: 
Quod Cur" conceſ. otherwiſe Telverton conceived, where 
rent only is evicted our of land exchanged, or land di- 
vided by parcels, as 10 E. 3. 6. is. Te/verton was of 


counſel} with the plaintiff. | 
Spatke verſus Sparke. 


Man made a leaſe for life, and afterwards demiſed 
to 4. for ninety-nine years, if he ſhould ſo long 
ive, to commence after the death of the tenant for life, 
and if A. died during the term of ninety-nine years, or 
that the term otherwiſe determin'd, and after the death 
of the leſſee for life, then the leſſor granted for himſelf 
and his heirs, that the land ſhould remain to the execu- 
tors of A. for twenty years; the leflee for life died, A. 
demiled for twenty-years yielding rent, and died. in- 
teſtate: B. took adminiſtration, and brought debt for the 
rent; and adjudged. that it did not lie; for Gaway and 
Yelverten conceived that this contingent leaſe of the 
twenty years never veſted in 4. but that if A. had made 
executors, that they ſhould take by way of purchaſe 
(executors being a name of ,purchaſe, as (a) Cranmer's 
cale 14 EI. Dy.) But if it had been limited to the exe- 
cutors for payment of the debts of A. or the like, it 
ſeem'd then by the intent apparent, it ſhould be an in- 
tereſt in A. and in the executors to the uſe of A. Popham 
and Fenner.agreed for the matter in law as to the action 
of debt: But yet they conceived that the executors of A. 
ſhould never take; for the eſtate ended before the inte- 
reſt commenced or aroſe to the executors. (But Quære 
that; for if A. made executors, in the inſtant of his 
death the remainder toek effect in the executors (as 7 H. 
4. is) ſo that it could not take effect as a remainder, for 
that ought to depend upon a former eſtate; but by them 
two, if it took effect at all, it ought to be by virtue of 
the leſſor's grant, and that cannot be, 3 the exe- 
cutors are not parties to the deed; and therefore, if a 
man leaſes for life, and by the ſame deed grants that 

. after 
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| after his death, J. S. ſhall have for twenty years, it is thou 
| of no avail to . S. becauſe he is not a party, as in the ther 
Ney 14. books 19 E. 2, Covenant 25. 19 E. 3. Covenant 24. 22 Aſſ. yet | 


| 37. 49 E. 4. 11 H. 4. 34. M. Dy. 161. Nota; the chief 
5 5 | reaſon was, becauſe the term for twenty years is but a 


Ppoſlibility Yelverton was of counſel with the plaintiff. 


Sf 
| 
k 


Salter verſus Butler. 


| 2 IN an action on the caſe on Trover of cattle, the de- 
1 1 1 fendant juftified by reaſon of a rent granted to 4. his 
{ Occupancy executors and aſſigns for the liſe of B. out of Black Acre, 
; general, ſpecial. and ſhewed that 4. was dead, and that he as admini- 
; Remainder. ſtrator of A. diſtrain d for the rent in B. Acre arrear af- 
3 ter the death of A. and averr'd the life of B. and ad- 
iſtreſs. <a ; 6 al 4 : 
| Cro. El. got. judged that the juſtification was ill, both for the mat- 
| Noy 46. ter and the manner ; for by the death of A. the rent is 
| _ 664. determin'd, and can't come to the executor or admini- 
| 1 Petre wa ſtrator; for 'twas not a thing teſtamentary, but a free- 
3 Peere Wy FT OY ; | 
{ 264. (in notes.) hold; and ſo not like where tis granted to A. and his 
[4 Feme, Cont. heirs for another's life ; yet by Popham, and agreed fer 
k Rem. 233. Cur, if a rent is granted to A. for the life of another, 
4 the remainder to B. altho' A. dies, whereby the rent de- 
1 termines in intereſt as to the perception of it, yet for as 
| much as the tertenant during that time holds the land 
| diſcharged of it, that is ſufficient to ſupport the remain- 
q der: Alfo it feem'd to the court, if the rent had conti- 
„ nued, then the taking of a lawful diſtreſs for the rent 
| was no converfion at all ; otherwiſe if the diftreſs was 
N not lawfully taken. | | 
4 
5 3 Brecheley verſus Atkins. 
F Rh for A Ction on the caſe, becauſe the defendant ſpoke of 
„ Words. | the plaintiff theſe words; Thou art an old perjured 
j 4 4 Co. 18. b. knave ; that is 10 be proved by a ſtake that parts the land of 
e J. S. and J. D. and (by Gawdy and Popham) the action doth 


not lie; for although the firſt words (perjured knave) are 
of themſelves ſufficient to bear the action, yet they are ſo 
„ | qualified by the ſubſequent words, which do not ſound 
it in any apparent ſlander; for it is as much as to ſay, 
| Thou art a perjured knave, but none in the world can prove 
it; which will not bear an action: So 'tis in this caſe, 
the proof of the perjury being referr'd to (a ſtake) which 
1 is a thing inſenſible, and impoſſible to produce any proof, 
1 5 qualifies the precedent words. Fenner and Yelverton con- 


Yolv. 34, 


tra; and that the former words are ſufficient ro main- ith 
rain the action; and the ſubſequent words are as void 
| and idle; becaufe there can be no proof in a flake; as if 
he hagl ſaid, T how art perjured, tiogh T cannot prove it; or 
F | | thou 
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thou art perj ured, and that I will prove by J. S. where 
there's no ſuch . S. in rerum Natura, or F. S. is dead; 
yet the action hes on the former words. Quære. 


Goring wer ſus Goring. 


contract: Smith made J. Goring his executor and 
lied; J. Goring the executor agreed, and was contented 
to take of H. Goring for the 205“. 1501. and alſo agreed 
to take the 1 50. by zol. per annum, in conſideration 
whereof H. Goring undertook, and promiſed to pay the 


H Goring was indebted to Smith in 2051. upon ſimple 


ſaid . Goring the ſaid 1507. by 20d. per annum, and for 


nonperformance of the promiſe J. Goring brought A. 
fumpfit againſt H. Goring ; and upon Non Aſſumpſit plead- 
ed, twas found againſt H. Goring. And Hide moved in 
arreſt of judgment, that the conſideration to take 150/. 
for 2051. is not ſufficient, becauſe for any thing that ap- 


_ pears, H. Goring remains ſtill charged with the 205¾. 
and ſubject to the plaintiff's action for the 2057. and 


therefore he ought to have ſhewn that he had diſcharg'd 
the defendant P the 2057. But non allacat'; for the 2057. 
being due to the plaintiff as executor of Smith, the acti- 
on for it ought to be in the Detinet; but now, by this 
agreement to take 150/. of the defendant, and the de- 
fendant's promiſe to pay it, 'tis made the plaintiff's pro- 
per debt, and the action for it maintainable * own 
name, without being named executor, and aliho' (by 
Yelverion juſtice) 1507. is not any ſatisfaction. of 2050. 
becauſe they are both of one nature, and its otherwiſe 
of things collateral to the debt, as an horſe, a cup, Ce. 
yet in reſpect that the nature of the action is changed, 
it proves the nature of the debt to be changed ; and there- 


— — — 


Aſſumpſit. 


Conſideration t 
take gl. ſo 


2051. 


fore a good conſideration: For if the executor is indebt- 


ed to F. S. in 100l. and J. S. comes to demand the mo- 
ney, in this caſe, as the debt now is, the exeeutor is 
chargeable only in reſpe& of the aſſets, and not other- 
wiſe ; but if he promiſes to pay it at a day to come, tis 


now made his own debt, and to be fatisfied by his own 


goods. And (per Curiam) the conſideration alledged is 
fufficient for another reaſon ; for although the plaintiff 
bas not ſhewn that he has diſcharged the defendant of 


the 205]. yet if the defendant ſhould be afterwards 


charged with it, he might have 4ſump/it againſt the 


plaintiff; for the plaintiff agreeing to take 1 5o/. for 205. 


is a promiſe on his part, and ſo one promiſe again 
another. | | 
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Gurnons verſus Hodges. 


F HE plaintiff ſhewed, that whereas one 7. S, was 
poſſeſſed of a meſſuage by virtue of a decree in 
Chancery; in conſideration the plaintiff conaretur proc u- 


rare F. S. to permit the defendant to have the poſſeſſion 


and profit of the ſaid meſſuage, the defendant promiſed 
to give the plaintiff 201. Si ipſe procurare potuiſſet & pro- 
curaret the ſaid J. S. to permit the defendant ut ſupra. 
The plaintiff layeth infado, that he did procure the ſaid 
J. S. ut ſupra, and that the defendant did enjoy the mei- 
ſuage, c. The defendant pleaded Non Afſumpfit, and 
it was found for the plaintiff, and it was alledged in ar- 


reſt of judgment that there was no place hut where the 


procurement was, and that was a matter iſſuable per fe: 
But non allocatur, becauſe the iſſue is taken upon the A 


ſumpſit, which is another matter; but if the iſſue had 


been upon the procurement, then it would be otherwiſe; 


and judgment was given for the plaintiff: Another ex- 


ception was taken, becauſe it appear'd that the confide- 
ration was only upon a conaretur procurare, which is no 
effectual conſideration ; for an endeavour to do ſuch an 
act, without doing it in fact, is no benefit to the deſend- 
ant; ſed non allocatur; for (by Popham) his labour and 
pains may deſerve the money due upon the Aſſumpſit; 
and alſo in this caſe it appears that a procurement in 
fact is annexed and knit to the conſideration, fo may and 
ought both the ſentences, vis. of the endeavour to pro- 
cure, and of the procurement in fact, ro be joined toge- 
ther. Yelverton was of coupſel with the defendant. 


Hinde wcr/its Deane, 


dt 


A /{Achin enter'd into a recognifance of 20001. to Hine, 
M and afterwards enter'd into a ſtatute of 1000/. to 
Deane, Deane extended his ſtatute upon the manor of D. 
which was Machain's, he having alſo ſeveral other lands; 


afterwards Finde ſued execution of the recogniſance, and 


had the moiety of the manor of D. firſt deliver'd to 
Deane in execution, but omitted ſeveral other lands out 


of his extent, which were Machin's at the time of the 


recogniſance: Wherefore Deane brought Audita Querela 
againſt Hinde in the Common Pleas, and had judgmenr, 
and upon error brought by Hinde in the King's Bench, it 
was affirmed ; for Deane being in by judgment, and up- 
on title by the extent on the ſtatute, aught to have his 


land liable to the extent upon the recogniſance but pro - 


rata; and therefore Hinde ought to have included all the 
other lands of Magfin in his extent, as well as the land 
| | : 
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of Deane - But if Deane had not had his land by title, 


but by Diſſeiſin, the fy oe tortious means; then he 


ought not to be relieved upon Audi fa Drerela, Vide 13 H. 

K. 5. & Nie in d cle by 
Yelvcrton juſtice ſtrenuoufty, Hinde ought to have ſued 
Scire facias againſt Deane before he remoy'd his poſſeſſi- 
on, becauſe he was in by title; but Pugre that, for the 
books are contrary, ten iet üunbe B 
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AN appeal by. Criſpe againſt LV irell, lus of; Sandwich, 


in the county of Ken, for the murder of the 
plaintiff's. brother committed in Sandawick by the deſend- 
ant, who gavt the; plaintiff's brother a mortal waund 
there, of Which hie inſtantly died: And this appeal is 
brought by original in B. R. to the ſheriff-of Kent, who 
upon Cepi Corpus brings in the defendant, who er 
that Sandavich, within Which the murder is ſuppoſed, is 
parcel of the Cinque Ports, ubi breve Dominæ Reginæ 


non currit, qui quidem Portus de Sandwich non eft in Com 


Cantiæ, and demands judgment of the writ, and pleads 
over to the felony; and adjudged an ill plea; for altho' 
the Cinque Ports have ſeveral great liberties, yet the rea- 
ſon of the grant of thoſe liberties, was for the eaſe and 
benefit of the inhabitants, and not for their prejudice; 
and therefore in 50 E. 3.—by Belknap, if a ſtranger 
comes into the Cinque Ports, and commits a tranſitory 
treſpaſs, and afterwards goes out of their juriſdiction, 


he to whom the treſpaſs is done may have an action at 


the common law; for it is more for his benefit to have the 
ſuit at the common law, than within the Cinque Ports; 


for they have no power to (a) ſummon any man that is 


out of their juriſdiction, vis. in the county of Kent, or 
elſe where, into the limits of their juriſdiction, An- 
other reaſon here was, becauſe the deſendant having com- 
mitted the murder in the Cinque Ports, and flying out 
of, the Cinque Ports, if the pleading here ſhould be 


good, it would be in failure of juſtice, for they of the 


Cinque Ports cannot try him, becauſe he is not there: 
But by Popham, if the defendant had ſhewn that at the 
time of the murder ſuppoſed, and ever ſince he had 
been, and was an inhabitant, and lived within the Cinque 
Ports, whereby he had by his plea given juriſdiction to 
the court there, and they as judges might have ſeen 


that the defendant, if he was guilty, might have receiv- 


ed a ſatisfactory judgment, vis. death for death, then 
the plea had been good: But the defendant has not 
ſhewn anv ſach thing, whereby it appears that that 
court has ſuch juriſdiction. A third reaſon was added 
by Gaudy, Fenner and Yelverton, juſtices, becauſe this 
| court 
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King's Bench. 


Double Plea. 


Toll. 


Stat. 28 H. 6. 
& 4 H. 7. 
Cro Car. 257 
Departure. 


Departure. 
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court of King's Bench is the higheſt court of juſtice, and 
of greateſt, Sovereignty ; 50 althqugh the kings have 
heretofore granted conuſa 


e gra: Ince of appeals to the barons of 
the Cinque Ports, yet that does not give away the queen's 
intereſt concerning herſelf; and in this appeal the queen 
has an intereſt by a means, for if the plaintiff is non- 


united after declaration, or releaſes (as 29 H. 6. Corone— 


is) yet the defendant ſhall be arraigned at the ſuit of the 
queen: Alſo per totan Curiam the defendant's plea is 
double and repuguant;, one is that Sandwich is parcel of 
the Cinque Ports ubi breve Dominæ Regine non currit, 


Which is a matter in law put in judgment of the court; 


the other that it. is not in Com Cantiæ, which is a mat- 
ter in fact triable by the country: Alſo by the appeal 
brought, Sandævich is expreſly ſuppoſed to be within the 
county of Kent, which by the firſt plea is not denied, 


vis. by ſaying that it is parcel of the Cinque Ports, c. 
yet by the other part it is utterly denied to be within the 


county; fo repugnant; and 'alfo rewers all the Cinque 
Ports are parcel of the county, although they are by 
their charter exempted from being drawn in plea, within 
the county generally: And in the caſe of Watts and 
Braynes upon a murder committed by Braynes within the 
Cinque Ports, Watts enter d his appeal againſt him by 


; bill being in Cuftadia Mareſcalli, and adjudg'd good, be- . 


ing within the juriſdiction of this court, and Braynes 
was hang'd upon it. # 


Wood verſus Haukſhead. 


Ction on the caſe a ala Hauk head 3 taking * 
A toll for paſſage of the weſt end of the bridge of HW. 


and ſhews for title the letters patent of H. 6. An. 20. to 
the college of All Souls, in Oxford, for them their tenants 
and farmers to be quit of toll, and conveys to himſelf as 
farmer to the college, yet had the defendant ſuch a time 
taken toll of him againſt the form of the patent, c. 
The defendant pleads in bar the ſtatute of 28 H. 6. of 
reſumption of all liberties and franchiſes formerly granted 
by H. 6. The plaintiff by way of replication pleads the 
ſtatute 4 H. 7. whereby all letters patent granted by H. 6. 
to this college are made good, the ſtatute 28 H. 6. of 
reſumption notwithſtanding ; and thereupon the de- 
fendant demurs : And the only queſtion is, whether this 
replication is a departure from the matter contained in 
the declaration ; and adjudged that it is not ; for there 
is no new matter contained in the replication otherwiſe 
than was in the declaration; for the plaintiff's title ſtill 


reſts upon the letters patent, and he relies on them, and 


2, departure is always where the matter touching the 


point in action is different in the replication from what 
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it was in the declaration: As in debt ſor rent on a leaſe 
for years, or in an avowry for a rent- charge granted by 


A. if after a bar pleaded, the plaimiff will reply and en- 
force his action or his avowry by a Ceſtuy ue , it is a 
departure, becauſe at firſt by the declaration it is intend- 


ed a leaſe and a rent by courſe of the common law; and 
now by the replication the title appears to be only by an 


authority given by the ſtatute of 1 R. 3. The ſame law, 
if a man intitles himſelf by the feoffment of one A. and 
the other ſhews that A. was an infant at the time of the 
feoffment, if the plaintiff will now induce a cuſtom to 
make the feoffment good, it is a departure; for both the 
uſe in the firſt caſe, and the cuſtom in the ſecond are 
matters of title, and in eſſe before, and at the time of the 
plea pleaded, quod wide 4 H. 5.—& 37 H. 6.——Btit in 
this caſe the title ſhewn in the declaration and replica- 
tion are all one, vis. the letters patent, as (by Popham) 
in the caſe of Sellenger, 3 H. 7. if a man intitles him- 
felf to land by the feoffment of J. S. and the defendant 
pleads that before the feoffment J. S. was attainted ; now 
if the plaintiff ſhews an act of parliament before the 
feoffment, whereby the attainder of J. S. is made void, 
it is no departure; for the matter of title is not changed, 
but remains all as it was at firſt, v.. by the feoffment. 
But Gaudy Juſtice contra; and he took a difference be- 
tween actions in which the plainriffs are bound to a pre- 
ciſe form, and where not; as in formedon, if the de- 
mandant intitles himſelf by a gift, and the tenant pleads 
no gift, the demandant may enforce the count, and 
maintain it by a recovery in value, and ſo a gift, as 3 
H. 7.5. is, and that is no departure, becauſe the plain- 
tiff in formedon is bound to a preciſe manner and 
form of count: But in an action on the caſe, as here, it 
is otherwiſe; for as his caſe is, ſo ought the plaintiff to 


declare: And therefore (by him) the plaintiff in this 


cafe ought to have declar'd on the letters patent, and to 
have ſhewn the ftatute of reſumption, and the ſtatute 
of 4 H. 7. of revivor, and all this in his declaration: 
For now he enforces the matter of his declaration by a 
ſtatute, which is another and a new thing, Quod Curia 
negavit, And in this caſe alfo it was agreed per Curiam, 


although the grant of H. 6. to be diſcharg'd of toll, Ec. 


uit tantum pro ſeipſo, and not for him, his heirs and ſuo- 


ceſſors, yet it is good againſt the ſucceflor, as well as in 
caſe of the grant of the intereſt, which in Sir Thomas 
Mrays caſe in the Commentaries—is agreed to be good. 
Yelverton was of counſel with the plaintift. | 


The Lord Cromwell's Caſe. 
HE Lord Cromwell was indicted upon the ſtatute 


of 8 H. 6. of forcible entry into an houſe, and cer- 
_ tain 
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Er rora 


Venire fac“ 
Corner. 


Tales. 


Statute of 
Jeofaile. 
Miſconvey ing of 
Proce e. 

Cro. EI 386, 


894. 


Polea 214. 
2 fri. 942. 


Com 
37. 


* Mo. 356. 
Cro. EI 574. 
1 Brownl. 134. 
2 1. aw. 429. 


Copybolder. 
Admittance. 
Quzre. particeps 
Criminis. 
What Thing a 
Copyholder may 
do without Ad- 
mittance. 

Vide Cro. Elie. 


349. 


Poph. 127. 
Telv. 143. 


= . — — 2 * | i | | | 
tain land of one Andreaues, and expelling and diſſeiſing 


* 


of And reaues : But in the concluſion of the indictment it. 
was. $i Domus prœdicta non fuit in Folſeſſione Dominæ Ne. 
ginæ nec fra Domina Regina, then the jury found; Billa 
vera. Et per tolam Curiam, this is no indictment at all; 
for it is as a condition precedent to the verdict, and as if 


they had found, upon ſuch matter of -indiciment, that 


if 7. S. was at Pauls ſuch a day, then Billa vera; or (as 
Popham ſaid) as if they had found, if the freehold is in 
Andrewes, then Billa vera; which is the ſame thing as 
if they had found nothing. ee e erg 


1 y 
j ' 7 
* & 


Corne verſus Pa ſto w-. 2 


My N W r „ 

T3 4/low brought treſpals againft Corne, and before iſſue 
tried, the ſheriff was challeng'd, and the Venire fa- 

c:as iſſued to the coroners, Cc. at the Nie Frius for, want 
of jurors, a Tales was ptay'd for the plaintiff, and as it 
appear'd by the Poftea return'd, the Tales were return d 
by the ſheriff, and that per Mandat” Fuſtic” as the uſual 
form is; and judgment was given in the King's Bench 
for the plaintiff, the verdict being for him. But upon 
error brought, it was reverſed in the Exchequer upon 
the aforeſaid matter aſſign'd for error; for when the 
procels is once awarded to the coroners, they ſhall ſerye 
all the other mean proceſs, and they ought to have re- 


turn'd the Tales, and nt the ſheriff: And it is not aided: 


by the ſtatutè of jeofails; for it is the award of the 
court to command the ſheriff to return the Tales: The 
fame law if the ſheriff of the county of 7ork returns the 
panel upon a trial in Middleſex, it is error, and not aided 
by the ſtatute of Jeofails ; yet it is but a miſconveying of 
proceſs. And Trin. 36 Els. the lame cale was between 


* Wie and Morgan ; for the Fenire facias was awarded 


to the coroners, and the Jury was impanell'd by the ſhe- 

riff, and this matter aſſign'd for error, and reverſed. 

Yelyerion was of counſel with.the .platniff in error. 
Arnold ver/us George. 


Y 


7 a motion made to the conrt, it was agreed by 


all the four juſtices, that if a copy holder ſurren- 
ders to a ſtranger, and the Reward will not admit him, 
and the ſtranger enters and occupies the land; if the 
lord makes a leaſe to a ſtranger to try the title, he to 
whom the ſurrender is made (altho' he is not admitted) 
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which ſeems hard in this caſe without admittance. 
Quære, if the reaſon is not becauſe the lord is Particeps 
Criminis, quia it ſhall be intended he would not ſufter 
the ſteward to admit the Rranger, who is defendant. 
Nola alſo in this caſe, the Turrender was but of the co- 
pyhold to him & tribus Afignatis ſuis ; fo that by his 
death the eftate in the copyhold was determin'd ; and he 
to whom the ſurrender was intended had nothing in in- 
tereſt, nor otherwiſe by courſe of law before admittance. 
Yelyerton was of counſel with the defendant, | 


Coxe verſus Jennings. 


8 HE plaintiff in his declaration ſhewed the cuſ⸗ ä 


rom in the Univer/ity of Oxford to have from time 
whereof, Cc. a court which held pleas in any perſonal 
action, Fc. (except Mayhem, appeals and ſuits of free- 
hold) and further declar'd, by cuſtom there, if any 


+ JS 
I Bule. 100. 

1 Ro. Ab. 5302. 
Cro. Car. 283. 
Cro. Jac. 493. 
3 Lev. 385. 
Vent. 261. 
2 Wils. 14, 163, 
1 Burr. 206. 

1 Term. Rep. 
261, 398. 

2 Term. Rep. 
198, 484, - | 


Aſſumpſit. 
Oxford. 
Cuſtom. 
Oxford, and Pri- 
vilegss in it. | 


{cholar or priyileg'd perſon ſued any- Extraneum, that _ 
this Extraneus ought to put in bail, which bail ought ro 


pay the condempnation, Si, &c, he further ſhewed that 
rhe defendant was ſued there in the court of Oxford in 
Placito tranſgr ſuper Caſum nuncupata in * Curia illa [Cau- 
fa Injuriæ] and that this plaintiff was bail there for him, 
and that the defendant undertook and promiſed to fave 
the plaintiff harmleſs from the bail ; and furcher de- 
clar'd that the ſaid ſuit jn tantum perſequebatur, that the 
defendant there was condemned, and the plaintiff oblig- 
ed to pay the condempnation, and ſo upon breach of 
the promiſe, becauſe he is not ſaved harmleſs, he brings 


this action: And by Popham and Yetverion the action 


well lies; for he need not recite in his declaration all the 


proceedings of the ſuir in the court of Oxford ; but it is 


ſufficient to ſay, ſuch plaint was enter'd and profecuted 


till, Sc. for that is but a conveyance to the action, and 
merely collateral to the point in queſtion which is the 
promiſe: Vide ſuch matter as to the recital of the re- 
cord 34 H. 6. 4. 6. But by Popham, if it had appear d 
by the declaration that the ſuit and plaint in Oxford had 
been enter'd only in Cauſa Injurig, which is a ſuit mere- 


| ly according to the civil law, whereof the judges can- 


not take conuſance without thewing of it, then it had 
not been good: But it is explain'd by the declaration to 
be in treſpaſs upon the caſe nuncupata in Curia illa [Cauſa 
Infuriæ.] So it is ſuch action whereof the common law 
dakes notice, and then it ts ſufficient to ſhew that a plaint 
was enter'd, & in tanto proſecut” till the defendant was 
condemn'd : Fenner contra, and that the plaintiff ought 
not only to thew that a plaint was enter'd, but alſo that 


| the plaintiff there declar'd upon it, &c. quod Popham ut- 


* The Words 
(Curia illa) are 
omitted in both 
Edit. of the Ori - 
ginal. 


Cxo. Jac. 11. | 
Cro, El. 677, 


E iv il Law. 


terly negavit : Sed becauſe Gaudy was abſent, and the 


parties poor (Ne diutius pendeat) it was put in Arbitrium 
Alagiſiri Kemp. | | 7 
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3 Alſo pe verſus Sytwell. 


Aſſumpſit. * E plaintiff declar'd that in conſideration he 8 
1 would marry the defendant's niece, the defendant 5 { 
undertook and promiſed to give the plaintiff as much and 
in marriage with his ſaid niece, as e Agreaſſet dure Well 
: in Maritagia with the ſaid niece to one Jarvis Ayer, and ven Y 
DE alledg'd in facto that the defendant had agreed to give WM the { 
Jarvis Ayer 1000l. ft ipſe maritare vellet the ſaid niece z | glafs 
and alledg'd in fads that the plaintiff, relying upon this | nants 
promiſe, had married the ſaid niece, yet, c. to his WR Wel/ 
damage 1000. and upon Non Aſſumpſit pleaded, it was WM bonn 
8 found for the plaintiff to the damage of 10000. And ir the p 
— + hy was moved in arreſt of judgment, that the declaration dentr 
tion · | was not good, but incertain ; becauſe it was not alledg'd nants 
with whom the defendant agreed to give lool. to Jar- of th 
wis Ayer, if he had married the ſaid niece. And (per 1 

Fenner and Lelverton,) it is a good exception; becanſe refuf 

for any thing that appears in the declaration, it is but to ſe 

the detendant's report to give Ayer 10007. , Si, Sc. and furth 

Agreement. no agreement; for that ought to be perſect, and that wall, 

perfection reſts between two perſons at leaſt, and there ſaid 

is no perſon named with whom the defendant agreed to tion 

| give 3 1000l. Si, c. and that is material, and a the b 
point traverſable: But Gaudy and Popham clearly to the that 

contrary ; for the agreement is but a thing collateral, Term 

Count. and only an inducement to the promiſe, which is the inde | 

Inducement. 8 > Q: 3 | 

principal cauſe of the action; and inducements need and 1 

not be alledged fo certain in a declaration as thofe things faid 

ought to be which are the foundation of the action: houſi 

And therefore it is ſufficient to alledge inducements ge- ſhew 

nerally, without certainty of name, place, or perſon ; very 

for in this caſe in queſtion, if the defendant would plead bond 

that he did not agree to give ; arvis Ayer loool. in mar- dict 

ä riage, Cc. then might the plaintiff ſoon enough for whe 
Repl'cat'an. time by way of replication make the agreement certain 200l. 
| in the perſon with whom it was made, and in ſuch the q 
other circumſtances, but the declaration is good without that 

ſach certainty at the firſt. As if J. S. in conſideration foun 

of 1000. agrees to pay all the debts of J. D. in that repa 

eaſe it is ſuffieient for F. S. to declare that he agreed to miſe 

pay all the debts of J. D. in conſideration whereof the ed tl 

defendant promiſed to give him 1000. and it is good, is no 

without alledging with what perſon the agreement was, ant t 

or what debts in certain he had paid; yet the payment is an 

of the debts is a matter traverſable; for if the defendant cauſ. 

alledges any debt in ſpecial not paid, the plaintiff may inde 

by way of replication make it certain. Y+/perton was of not « 

counſel with the plaintiff, | ſeals 
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Soprani & Barnardi werſus Skhrro. | 


Nprani and Barnardi brought Aſſumpſit verſus Shurro, 
5 and declar'd that it was agreed between the plaintiffs 


and one Zanches, that Zanches ſhould demiſe to one 


Neelſh a meſſuage in the Dukes Place for the term of ſe- 


ven years, and that it was alſo agreed that Welſh during 
the ſaid term ſhould repair the houſe with tile and 


glaſs only; and it was agreed that theſe and other cove- 


ZZ nints ſhould be put into an indenture between the ſaid 


'el/k and Zanches, and that the plaintiffs ſhould be 
bound in 100d. for the performance of the covenants on 
the part of Wel/t; and they further ſhewed that an in- 
denture was drawn, and becaufe there were more cove- 


| nants put into the indenture to be performed on the part 


of the ſaid Wel/h, than were ar firſt agreed, vis. that 

eln thould be bound to all manner of repairs, Wel/7 
refufed to ſeal the indenture, and the plaintiffs refafed 
to ſeal the bond of 1060L. for performance, Cc. they 
further ſhewed that in the ſaid houfe there was a great 
wall, parcel of it, ruinous and likely to fall within the 


ſaid term; and that Skhurro the defendant in confidera- 


tion Welſh would ſeal the indenture, and the plaintiffs 


Cro. El. 477, 
759. 


Doug. 377, 730. 
1 Term. Rep. 


181. 


the bond of 1007. undertook and promiſed the plaintiffs „ 


that he would maintain the ſaid wall Durante prædicto 
Termino 7 Annorum They ſhewed that in Conſideratione 
inde Welſh ſeated the indenture as his deed to Zanches, 
and that the plaintiffs alſo fealed the bond of 100/. to the 
faid Zanches + And ſaid in Fas that the wall of the fait 
houſe fell for want of repairs within the ſaid term; and 
ſhewed in certaify when, both after the ſealing and deli- 
very of the faid indenture by-HWel/h, and of the ſaid 
bond by the plaintiffs (vis. in hiis Verbis, durante pre- 
dict Tefrmim 7 Annorum per Indentur' præd dimiſſ”} 
whereby they had forfeited their bond, to their damage 
200. and upon Non Aſſu rip ſit pleaded, it was found for 


the plaintiffs. And it was moyed in arreſt of judgment, 


that the declaration was inſufficient ; for the action is 
founded on a breach of promiſe in the defendant for not 
repairing a wall. parcel of the houſe agreed to be de- 
miſed to Melih by Zanches ; hut it is not exprefly alledg- 


Where a Thing 
implied ſhall not 
make a Couat 


good. 


ed that Zanches did demife the ſaid houſe ; and if there 


is no demiſe, then there is no poſhbiliry for the defend- 
ant to repair it during the term for Non conflat that there 


is any term; and a good exception per totam Guriam ; be- 
| cauſe, for any thing that appears in the declaration, the 


indenture ſealed was only on the part of the lefſee, and 
not on the part of Zanc/es the leſſor; and if the leſſee 
ſeals his part, and not the leſſor, Nihil operat. neither in 


reſpect of the intereſt, nor in reſpect of the covenants; 


for the covenants depend upon the leafs, and the plain- 
2 | tiff s 
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| Cowp. 128, 227. 


What hall be a 
9. Conlideia- 
tion. 


Cap. Utlagat. 


EFxecution of 
4 Goods. 


8 a . A 
tiff's bond upon the covenants; and if there is no leaſe, 
there is no Covenant, and by conſequence no breach of 
the covenant, whereby the plainriffs can in any ſort be 
damnified; for if the leaſe had been made, and after- 


\ wards ſurrender'd, all the covenants and the bonds for 


performance of them had been void alſo: And adjudg'd 
Duod Querentes nil capiant per Billam. Yelverton of coun- 


ſel with the delendant. 
Jennings verſus Hatley. 


F HE plaintiff declar'd that ſuch a day and year he 
| recover'd againſt one Baſſet in the Common Pleas 
in an action of debt on a bond of r ol. and upon that re- 
covery he took forth a ſpecial Cap Utlagat' for the body, 
goods and land of Baſſet ; and ſhewed the tenor of that 


| writ ſpecially, and that the defendant perceiving the 


plaintiff intended to ſerve the ſaid writ on the goods of 
the ſaid Baſſet, deſired the plaintiff to ſtay the executi- 


on of the faid writ till ſuch a day; and if Baſſet did not 


that day pay the plaintiff the 50l. in conſideration of 
ſuch ſtay of execution of the ſaid writ, and for 2s. 44. 
to be given the defendant by the plaintiff for renewal of 
the ſaid writ of Capias, the defendant promiſed, if 


Baſſet by the day limited did not pay the 5ö0l. that he 


would pay it the plaintiff: And alledg'd in fade the ſtay 
of the execution at the defendant's requeſt, and the giv- 
ing of the 2s. 4d. for the renewal of the ſaid writ, and 
that Baſſet did not pay the pal. at the day, Ic. to his 
damage 100 Marks, and upon Non Aſſumpſit pleaded it 
was found for the plaintiff; and it was alledg'd in ar- 
reſt of judgment, that the conſideration is not good, but 


void and againſt law; for the Capias Utlagat is the 


queen's ſuit ; and there gre a promiſe made in conſide- 
ration to ſtay the queen's ſuir 1s not good : For if goods 
are ſtolen from . S. and a ftranger promiſes that in 


conſideration , S. will not proſecute any indictment 


againſt him who ſtole them, that he will give him ſo 
much money, this is a void promiſe ; for it is in hin- 
drance of the.queen's juſtice and benefit: But by Gaudy, 
Fenner and Yelverton the conſideration is good; for this 
Capias Utlagat' iſſued upon the original ſuit of the party, 


1o che benefit which the queen is to have is by means of 


the party, and he is at the charge of ſuing it forth, and 
hath the carriage of the writ ; and if the party is taken 
he ſhall be in execution at the ſuit of him who recover- 
ed; and if the queen by virtue of the Capias Utlagat has 
any goods, ſhe is to fatisfy the party at whoſe ſuit the 
outlawry came; but Nota, Popham ſaid, that is de Gra- 
tia and not de ure; hut Popinm contra in the caſe ſu- 
bra; for it is mercly the queen's ſuit, which the party 
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neither can, nor ought to delay: For the queen's attor- 
ney may take ſuch goods, although he that recover d 
will not ſue for them: But judgment was enter'd for 3 H. 6. Pet 15. 
the plaintiff according to the opinion of the three juſ- 
tices. And in this caſe it was ſaid to be adjudg'd be- Try 
rween Garnons and Layton, that if a man is taken on a ys, 866, £67. 
Capias Utlagat after judgment, he is in execution for 5 Co. 89. b. 
the party; and if he eſcapes, altho' he was taken at the Salk. 319. 

's ſuit, yer th has ſuch an intereſt in the Sed. x00. 
queen's ſuit, yer the party has ſuch an ſt in the Comb. 373. 
body, thar he thall have e againſt the ſheriff. A 1 


nola; Yelverion was of counſel with the plaintiff. 


Slade verſus Morley. 


N action on the caſe on an Indebitatus Aſſump/it lies 4 Co. 92. b. 
well; for every debt implies a promiſe, and is a No. 433, 667. 
good conſideration in facto to found an action upon. | 
But for a debt by ſimple contract due by the teftaror * * Mo 69. 
no Aſſumpſit lies againſt the executors; and this was = ke 2 
openly deliver'd by Popham chief juſtice 9 Nov. 44 Elis. 2 Brownl. 137. 
to be the reſolution of all the juſtices of England, and 10 Co. 77. a. 
this to be a precedent for all ſubſequent caſes. 


Harvey verſus Young. 


I S. had a term for years, and there being a diſcourſe AQion on the 
between him, and J. D. about buying that term, Cale for Deceit. 


J. fat | tra. 653. 
J. S. ſaid and affirmed ro J. D. that the term was —_— 


worth 1501. to be fold, upon which J. D. gave FJ. S. 3 Black. Com. 


150. for the term: And afterwards F. D. offer'd and 169. 

endeavour to ſell the term again, and could not ob- Peng. 188. 
tain, nor get for the term 1001. whereupon he brought 
an action on the caſe in pature of a diſceit againſt J. S. 


and declar'd ut ſupra, and that J. S. aſſeruit to him, 


that the term was worth ſo much, to which aſſertion 
J. D. Fidem adhibens, did buy the term for ſo much mo- 
ney, but could not ſell it again for ſo much money as 
was given at firft in fraud and deceit of the plaintiff to 
his damages, Ec. and upon not guilty pleaded, it was 
found for the plaintiff, and alledged in arreft of judg- What Thing 


ment, that the matter precedent did not How any ſhall be adjudg'd 
e 


a Fraud. 


fraud; for it was but the defendant's bare aſſertion that 1 SET 


the term was worth. ſo much, and it was the plaintiff's 
folly to give credit to ſuch aſſertion. But if the defend- 


ant had warranted the term to be of ſuch value to be 


ſold, and the plaintiff had thereupon given and diſburſ- 
ed his money, there it is otherwiſe; for the warranty _ 
given by the defendant is a matter to induce confidence 
and truſt in the plaintiff, Between Harvey and Young. 
Mich. 39 Eliz. as Towes of the Inner Temple ſaid at the 

bar, and that he was of connſel with the defendant. 
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Sg Boldroe verſus Porter. 
Aion for _ Vn Boldroe brought her action againſt Porter, has. 
Words. A whereas ſhe was bone Fame,, Cc. the deſendant 


Ex preſs All-ga- 


tioa of the 
Leath. 


Vide Cro Eliz. 


297. 
Palm. 69. 


Juſtice of Peace. 


Merchant. 
Cro. Car. 282. 


Words. 


4 Co. 20. a. 
Co. Ent. 25. 


ſuch a day and year ſpoke theſe words of the plaintiff: 
Thy father ſaid thou haſt murdered thy huſband (innuendo 


ſuch a man by name jam defunct and alledged ubi re- 
v-ra her father ſpoke no ſuch words; whereby the plain- 


tiff had loſt her good name, and was in danger of loſing 


her goods and lite, to her damage, c. And upon not 
guilty pleaded it was found for the plaintiff, and alledg'd 
in arreſt of judgment, that thofe words, alrho' theylim- 
port in themſelves a flander, yet it is not expreſly al- 
ledg'd in the declaration that the plaintiff's huſband was 
dead at the time of the words ten. And if a man 
ſays of J. S. that he has murder'd F. D. and F. D. was 


then alive, although he dies afterwards, the words not 


bear an action. But per Telverton juſtice, if the words 


are, Thou haſt priſon'd J. S. although . S. is alive, yet 
the words will bear an action, and ſound in flander ; for 
a man may be potſon'd, and yet not kill'd, for the poi- 


ſon may break forth otherwiſe ; as in biles, vomiting, &c. 
And the exception ura was allow'd, and judgment 
enter'd Nil capiat per Billam. The ſame caſe was ad- 
judg'd between Butler and Painter; where Butler brought 
an action on the caſe againt Painter for words /pohe 
againſt Butler as juſtice of peace; and it was not ex- 
preſly alledg'd that Butler was a juſtice of peace at the 
time of the words ſpoken, and {9 adjudged according ry 
Trin. 2 Ja. PB. R. between Grey plaintiff againſt Medcalſe, 
in an action for calling him bankrupt, whereas he was, 
and had been per multos Annos jam ult' elapſos a merchant ; 


and becauſe it did not appear _— that he was a 


merchant at the time of the words /poker, but tantum 


aug mentative, it was adjudged againſt the plaintiff. 


Barham wer/us Netherſall. 


+ HE plaintiff declar'd that whereas, Fc. the de- 
fendant ſuch a day ſpoke theſe words: T. Barham 
(innuendo the plaintiff) hath burnt my barn (innu>ndo my 
barn at ſuch a place full of corn) and that with his own 
hand ; and upon Neon Culp' pleaded, it was found for the 
plaintiff, and alledg'd in arreit of judgment, that the 
action did not lie; for theſe words, the plaintiff hath 
burnt my barn, are no ſlander; for ſuch burning of an 
houſe is but a treſpaſs, and all one as if he had faid, 
the plainciff hath cut down my trees, and ſuch like; for 
to ſay a man has committed a treſpaſs, is no ſlander: 
And then the innuendo (my bain full of corn) will not 


belp 


* 
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help the matter; for it is the nature of an innuendo to 
explain doubtful words, where there is matter ſufficient 
in the declaration to maintain the action. But if the 
words before the innuendo do not found in ſlander, no 
words produced by the innuendo will make the action 
maintainable ; for it is not the nature of an innuendo 10 
beget an action. And all this was allowed by Gaudy 
and Telverion juſtices (being alone in the King's Bench) 
and judgment uod nil cupiat per Billam. | 


Brode verſus Owen. 


1 AW was plaintiff againſt Brode in Chancery; and 
3 upon the bill and anſwer ſuch matter appear'd to 
the Fins keeper, that by an order there he made one La- 
borer be as party to the bill againſt Brode ; and afterwards 
a commiſhon went forth in Chancery between Laborer and 
Brode to examine witnefſes: Upon which commiſſion 
Owen the now defendant was examin'd ex farte Laborer, 
and depoſed directly for Laborer againſt Brode ; where- 
fore an order and decree was made and conceived in 
Chancery againſt Brode; and upon this matter Brode 


brought an action of debt againſt Owen upon the ſtature 


Innuendo. 
4 Co. 17. b. 
Owen 57. 
Cro. El. 428. 
Mo. 396. 
Salk. 513. 
Comb. 489. 
Cr o. Jac. 20. 
3 Buls. 20 5. 

s Burr. 2666. 


4 Bac. Abr 517. 


1 Term, Rep. 
TD. 


Debt on Statute 


5 El. of Perjury. 


Chancery. 
1 Erownl. 82, 
83. 


of 5 El:z. as a party grieved by the oath and depoſition 


of Owen. And Oven the defendant demurr'd in law: 
And by Gardy and Yetverton juſtices the action does 
not lie ; for the words of the 2808 are, Where a man 
is grieved and damnified by a depoſition in a ſuit be- 
tween party and party; and in this caſe it appears, that 
Laborer was not party to the ſuit, but came in a latere, 
by an order, and no bill depending either againſt him, or 
n by hm; ſo out of the ſtatute; for it being penal 
is to be taken ftricily. Pure, if upon an aid prier he 
in reverſion Joins, and he is grieved and prejudiced by 
an oath and depoſition, if he can maintain an action 
upon this ſtatute ? For clearly by the common law he 
may have attaint. | _ 


Shelbury verſus Scotsford. | 


IE plaintiff declar'd that whereas he was poſ- 
- ſeſſed of an horſe, and lent it the defendant to 


ride to V. and afterwards to deliver it back ſuch a day, 


the defendant promiſed in confideration thereof to rede- 
liver the horſe on the day mention'd in the declaration. 
The defendant by way of bar confeſſed the former mat- 
ter, but laid the true property of the horſe to be in J. S. 
before the plaintiff had any thing in it, and that when 
the defendant had rode to Y. and was ready to have de- 
liver'd back the horſe to the plaintiff, the ſaid J. S. Vi 
Arni; & contra wiluntatem of the deſendant recook the 

| horſe, 


Oath. £5 
Attaint. 


Aſſumpſit. 
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diſchargę d by 
matter in law. 
x Jon. 179. 
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Nor 48. 
Indict ment. 
Challenge for 
the Queen. 
Ta'es. 

Sword again. 
Jury puniſhed. 
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horſe, which matter, Ec. the plaintiff by way of repli- 
cation ſaid, that the defendant ſuffer d the ſaid F. S. by 


fraud and covin to deceive him, to take the horſe, and 


thereupon iflue joined; and it was found for the de- 


fendant ; and it was moved in arreſt of judgment, that 
notwithſtanding the verdict had found the iſſue with 


the defendant, yet judgment ought to be given againſt 


him on his own confeſſion by his plea in bar: but by 
Fenner and Yelwerton contra; for the matter alledged by 


the defendant does in law diſcharge the promiſe by rea- 


fan of the former property of the horſe in J. S. and 


then it is as an eviction of the horſe out of the deſend- 
ant's poſſeſſion, which diſcharges the promiſe, as well 


as an eviction of the leſſee for years diſcharges all rents, 


bonds and covenants in any fort depending upon the 


intereſt. Ante 19. . 


* 


Wbarton's Caſe. 


a O 7A, upon the arraignment Wharton, Tong and 

i Purefoy being indicted of murder for the death 
ot one Halakinden, it happen'd that at the firſt day when 
the priſoners were to be tried, eleven of the jury ap- 
pear'd and were {worn ; but one was challeng'd by the 
priſoners, and fo for that time the trial was fiay'd. Up- 
on a Tales taken for the queen at another day when the 
jury appear'd, _ of the jurors who had appear'd be- 
fore, and was {worn the firſt day, was now challeng'd 
for a caufe that was in eſſe the firſt day, but then not 
known to the queen, but which came ſince to the know- 


| ledge of the queen's counſel: And upon a doubt con- 


ceived by the court of King's Bench, Telperton Juſtice 
went into the Common Pleas to know their opinion ; 
and the opinion was, that the queen could not have the 
challenge now, no mare than ſhe could have had it the 
firſt day after the juror had been fworn, although the 
ſame cauſe continues yet, vis. that the juror the firſt 
day, and yet is within the diſtreſs of one Mr. Cromer 
matter to H harton, who ſtood indicted; another matter 
of doubt was, whether thoſe who were firſt ſworn ſhould 
be ſworn again, or that the panel ſhould be peruſed, and 


the jurors ſworn as they ſtand in order in the panel? And 


it was agreed they thould be ſworn as they ſtand in the 


panel without having reſpect to thoſe wha were ſworn 
at firſt ; and upon this indictment all the parties above 


were found not guilty of the murder. Wherefore Pop- 
ham, Gaudy and Fenner fuerunt walde irati, and all the 


jurors committed and fined, and bound to their good 


behaviour, Se. 
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Whore wood verſus Shaw. 


IN debt by Shaw executor of A. againſt I horewoed ad- 
1 miniſtrator of Fiel, upon a bill of debt made by 
Field to A. whereby Field acknowledg'd to have receiv'd of 


one Prettie forty pounds to be egually divided between A. 


and B. and to their uſe ; And upon judgment given in the 
Common Pleas Whorewood brought error, and the judg- 
ment was affirmed : The matters moved were two, 1. Be- 


_ cauſe the 4ol. was given to be equally divided between £. 


and B. Ergo they are tenants in common thereof, and Saw 
ought to have join'd B. with him in the ſuit, becauſe te- 
nants in common ought to join in perſonal actions. But 
it was over-rul'd, becauſe in this caſe they are ſeveral 


debts, vis. 20/. to one, and 2ol. to the other; as in the 


caſe of 100. reſers'd upon a leaſe, vis. 51. at Michaelmas, 

nd 5. at Lady-dny ; yet it is one rent to, be divided in 
a rs And this caſe is not to be compar'd to caſes of 
intereſt, as 20 Elis. where land or a leaſe is given to two 
equally to be divided; for there they are tenants in com- 
mon: The ſecond matter was, if debt or accompt lay? 
And adjudged, although no contract is between the par- 
ties, yet when money or goods are deliver'd upon conſide- 
ration to the uſe of A. A. may have debt for them: So is 
the opinion of Montague 28 H. 8. Dyer 20, 21. in Core and 
Moody's caſe. And allo a precedent of ſuch action of debt 
in the book of entries. EY 8 


Baily verſus Taylor. 
HE condition of the bond was, That whereas Ed- 
ward Taylor, had bargained, Ec. to the plaintiff a 
cloſe of paiture calld Owſerby, and whereas the ſaid Ed- 
ward Taylor hath already by indenture of mortgage mortgaged 


to Jerome Smith divers lands in Gomerby, whereby the cloſe 
of paſlure abovenamed is either mortgaged, or ſuppoſed to be 


mortgaged, upon condition for payment of a certain ſum at a 


day yet to come ; if therefore the ſaid cloſe of paſture, at the 
day mentioned in the ſaid indenture of mortgage, be redeemed 
and ſet free, and diſcharged from all tithes, &c. which may 
grow by reaſon of the ſaid mortgage, that then, &c. The de- 
tendant pleaded in bar, that the cloſe mentioned in the 
condition was not mortgaged to Ferome Smith, & fic dicit quod 
Clauſum pred”, Ic. fuit redempt liberat' & exonerat,&fc. The 


plaintiff replied that the cloſe was mortgaged to the ſaid 


Jerome Smith ; and thereupon iſſue was joined, and found 
for the plaimiff: And it was moved in arreſt of judgment, 


that the replication was not good, for the plaintiff ought to 


have replied that it was mortgag'd to the ſaid Smith, and 
not redeem'd ; and not to have ſaid only, that it was mort- 
gaged ; fur although it was mortgaged, yet the condition 
by the mortgage alone is not broke; for it may be, Non ch- 
ſlante the mortgage, that before the day limited it was re- 
deem'd: Like the caſe of debt upon bond to ſtand to the 
award of J. §. if the defendant pleads Nullum fecit Arbi- 


trim, 
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Mo. 667. 


Cro. FI 729. 
Ow. 27. 

1 Brownl. $i; 
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3 Lev. 139. 

3 Bac- Abr. 692. 
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A Thing mort- 
gaged thallnotbe 
intended to be 
redeem d, unleſs 
eypreſely alledg- 


cCation for 
without ſay ing ſurther, that J. D. has not aſſured the ma- 


Replication. 


(a) Yelv. 78. 
Cr. El. 320. 
Salk. 138. 

1 Show. 148. 
2 Show. 359 
Sand. 103. 
I.utw. 518. 
Show. 148. 
Ha d. 377. 

3 Bac- Abr. 716, 
Vong 731. 


Cro. Fl. 913 
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trium, the plaintiff, by way of replication ought to ſhew 
the award in certain, and aſſign a breach, and yet the 
defendant ſhall have no anſwer to the breach. But on the 
other fide it was ſaid, that this caſe in queſtion is not like 
the caſe of an award; for there the defendant's plea is fo 
enezal that he does not offer any iſſue, and therefore the 
plaintiff by his replication ought to ſhew the whole in cer- 
fain, and lay a breach; for otherwiſe no cauſe of action 
appears to the court; and there alſo the offer of the iſſue 
comes from the plaintiff: Bur in this caſe of the mortgage, 
the defendant by his plea offers an iſſue, vis. that the cloſe 
was not mortgaged, which is a particular point to which 
the plaintiff ought to anſwer ; and ſo he does when he re- 
plies, ff. that the cloſe was mortgaged; and then are the 
parties at a certain iſſue, and ſo he need not alledge that it 


was not redeemed; for no redemption ſhall be intended, 


becauſe the defendant pleads it was not mortgaged. Like 
the caſe, where an award is made, that if F. S. pays to 
J. D. ten pounds, then 7. D. ſhall aſſure to F. S. the ma- 
nor of D. and they are bound to perform this award: In 
debt brought upon this bond againſt J. D. if he pleads that 
FJ. S. has not paid him the ten pounds, it is a good repli- 

bh S. to ſay that he has paid him the ten pounds, 


nor of D. for when the plaintiff has given a direct anſwer 
to the ſpecial matteralledg'd in the bar, he need not make 
any further addition: The fame law if J. S. is bound to 
marry the daughter of J. D. on Eafter Day next; in debt 
on this bond if F. S. pleads in bar, that the daughter of 
J. D. dy'd before Eaſer, it is a good plea; and it is like- 
wife a good replication to ſay, that the daughter was alive 
on Eafter Day, without laying further, that he did not 
marry her ; (a) becauſe a ſpecial plea in bar is always an- 
ſxer'd with a ſpecial replication in that point which is al- 
ledg'd ; and (by Popham chief juftice) it is a good replica- 
tion in this cafe, becauſe the mortgage is ſappoſed to be 
made between a ſtranger and the defendant, to which the 
plaintiff is not privy ; and therefore he ſhall never ſpeak 
of any redemption, for by preſumption he cannot have any 
notice of acts done between the defendant and Jerome 
Smith a firanger ; and accordingly judgment was given 
for the plaintiff by Popham, Fenner and Yelverton. But 
Gaudy contra. Yelwverton of counſel with the plaintiff. 


King wer/us Hobbs. 


EE ſheriff made a warrant to four men & cuilibet 
1] erum, quod ipſi caperent J. S. two of them take him, 
and 7. 8. promiſes J. D. at whoſe ſuit and requeſt he was 
taken that if he would diſcharge him from the arreſt, he 
would pay him rol. guando reguifitus, &c. J. D. diſcharg'd 
him from the arreft, and broug hi 4/umpjit for the 10/. and 


ic was found for the plaintiff. And Lowe mov'd in arreſt of 


Judgment, that the conſideration is not good, becauſe the 
| -arretÞ 
* 


— 


6 


2 * * „ „ oe ai. 2 ie. a wy 


OOO IG. 44 K-45 Burn. BR, 


L ' ** 


arreſt was not lawful, the arreſt being made by two; where- 
as by the authority given by the ſheriff it ought to be by four, 
or one only ; and then a promiſe to. pay money to be dif- 
charg'd from an illegal arreſt, is no good conſideration; for 
falſe impriſonment lies on a tortious arreſt : Quod fuit conceſſum 


per Cur, if the arreſt was illegal. But per Gaudy and Yelver- 


ton the arreſt is (a) well made; for warrants in this kind are 
not to be compar'd to other caſes of authority to make or take 


livery ; for if a letter of attorney is made to three conjunctiuy 


& divifim, two cannot make livery by 38 Hen. 8. Dyer 62. a, 
and 27 H. 8. 6. 3. The ſame law in the caſe of a bond, 
where three are bound & guilibet eorum, the bond cannot be 
ſued againſt two: But a warrant to make execution, or ſuch 


like, ought not to be conſtrued fo ſtrictly ; for the ſheriff's in- 


tent was to have the party arreſted, whether by all or any of 
them ii non refert; then the arreſt being lawful, the conſi- 
deration is good. Fenner contrary ; for an authority to re- 
ſtrain liberty ſhall be taken ſtrictly ; and in this caſe, when 
the arreſt is made by two only, it cannot be determined the 
arreſt of which of them it is; as by him) it was lately ad- 
judg'd in Chancery on a * commiſſion to ſix, four or two; and 
it was executed by three, and awarded to be void and with- 
out warrant. Nota; in this caſe the Venue was miſtaken, vis. 
Weſport for Weſtport, with (:); and therefore the judgment 
was ſtay'd. | | e 


Wilcocks verſus Lovelace. 


Ra. ; the defendant avow'd by reaſon the plaintiff 


held certain land in D. of him, by fealty and certain 
rent, as of his manor of D. and for ſuch ſervice arrear he avow- 


ed the taking; and iſſue was join'd between the plaintiff and 
the defendant upon the tenure, and the Venire facias was 


awarded to D. and it was found againft the avowant; and 
upon judgment given in the Common Pleas, the avowanr 
brought a Writ of Error in the King's Bench, and aſſign'd for 


error, that the Venire facias ought to have been as well from 


the manor of P. as from the vill of D. for notice upon the. 


trial (the iſſue being upon the tennre) ariſes as properly out 
of the manor of D. as out of D. where the land lies; and 
this was allowed for error. Mia; the place where the land 
lay was call'd King ſcloaune, and the manor of which the tenure 


r 3 1 


Falſe Impriſon- 
ment. N 
Authority. 1 
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Ex ror. 
Cro. Tac. 8. 
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Venue. 


Cro. Car. 480. 
1 Com. Dig. 
374. 


was, was call'd the manor of King/iowne. And (by Fenner 


7::/lice) the difference is, where the tenant holds his land as 
of a manor, and where he holds as of a ſeigniory in groſs ; 
for where the avowant has but a ſeigniory in groſs, there the 
Venue ſhall be only where the land lies; but where of a ma- 


nor which is local, and which by intendment has freeholders, 


there the trial ſhall be as well from the manor, as from the 
place where the land lies. And a difference was likewiſe 
taken and agreed, where it appears by the record, that the 
land lies in D. and is held of the manor of D. in D. and where 
of the manor of D. only; for in the firſt caſe the Venue from 
P. only is ſufficignt, becauſe both the land and the manor 
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appear to be in D. but in the other caſe the Venue ought to 
come from both; quia non conſtat, that the manor and land 
lie in one vill, and the mayor of B. may be in S. or V. as 
well as in D. and for this reaſon the judgment was revers'd, 
And precedents were ſhewn accordingly. 


Core verſus Morton, | 3 


T HE plaintiff declar'd, that whereas he was a good and 
loyal ſubjedt, and of a good reputation, tc. the de- 
ſendant ſpoke theſe words of him, T hou art a falſe and for- 
feworn knave, and that I will prove, for thou forſwwore thyſelf 
againſt Peter Rumball in the hundred court And upon Non 
culp* pleaded, it was found for the plaintiff; but adjudged 
Quod nil capiat per billam ; for the words, as they are laid, 
will not bear an action; for forfrworn, by itſelf, does not im- 
port ſlander z otherwiſe of the word perjured. And foraſmuch 
as the plaintiff in this action did not ſhew that there was any 
action depending in the hundred court between Peter Rumball 


and ſome other, in which the plaintiff was produced for a 


witneſs, v-hich might have induced the word forſworn to 
have been equivalent to the word perjured ; for this reaſon it 


was adjudged againſt the plaintiff; for perhaps in diſcourſe 


berween Rumball and the plaintiff in the hundred court, vo- 


luntarily between themſelves, the plaintiff might favear . 


ſomething falſly ; and the defendant might thereupon ſay, 
that he was for/worn ; which does not ſound in any ſlander. 


18 H E jurors preſented that Fenton, Pecke, Ic. 20 Aug. 44 


Eliz. Vi & armis & manu forti unum Meſſuag' in Fenton 


in Com Stafford”, exilens ſolum & liberum Tenementum cujuſdam 
a. Skrimſhire, il/icite & contra formam Statuti, Ic. ingreſſum 
ecerunt, ac prefatum Skrimſhire a poſſeſſione ſua, Tc. tunc & 


#bid' expulerunt & diff. ©c. And two exceptions were taken 


to this indictment; 1. Becauſe 'tis found that Fenton, Wc. 
unum meſſuagium ingreſſum feccrunt, where it ſhould be Cin) 
unum meſſuagium; for as it is in the indictment, it is not good 
Latin: Otherwiſe if jt was unum meſſuggium ingreſſt fuerunt ; 
Jed non allocatur, for either is ſufficient ; and allo jt is not falſe 
Latin, altho it is not fo elegant and good Latin, as if this pre- 
poſition (in) was in the indictment. 2. Exception was, be- 
cauſe the indictment is (exiftens) and does not ſay * adtunc 
exiftens ; ſo that non conſtat whoſe freehold it was at the time of 


the entry. Sed + non allycatur ; for when it is found that ſuch 
a day they enter'd into a meſſuage (exitens) ſelum & liberum 


tenementum, c. this word /exiſtens) mult neceſfarily refer to 
the time and day of the entry: So has been taken before, 
upon an indictment for the murder of one Savage, where the 
indictment was, that FJ. S. ſuch a day and year iꝝ ipſum Sa- 


vage inſultum fecit & percuſſit, dans gidem unam plagam morta- 


lem; and adjudged Hoc without ſay ing (adtunc) dans : 

Otherwiſe if the indi it! 

then without the adverb (adtunc) it would not be good; for 

the firſt ſtroke, and the morial ſtroke, might well be at ro 
| . Ta 


iment had been percuſſit & dedit, for 
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Mich. 44 & 45 EL 1 z. B. R. 
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ral times; but where the partieiple (dans) is join d to the 
word percuſſit, there it cannot be taken but that all was at one 
time. Telverton of counſel in maintenance of the indictment 
to be good. | e TL TIT NES 


Semayne verſus Greſham. _ 


- (ES and one Beresford were jointenants of an houſe 


A TJ in London, in which houſe Beresford had ſeveral goods; 
and being indebted to Semayne, and judgment given againſt 
him for the debt, dy'd poſſeſſed of the ſaid goods, in the ſaid 
houfe : Gre/ham continued poſſeſſed in the houſe by ſurvivor ; 
Semayne took execution for * goods of Beresford ; the ſheriff 
of London, taking with him a jury to praiſe the goods of the 


ſaid Beresferd, came to the ſaid houſe to ſerve the execution; 


which Grefaam perceiving, before the ſheriff. had enter'd the 
houſe, ſhut the door of . {aid houſe, and would nor ſuffer 
the ſheriff nor the jury to enter to view and praiſe the goods; 
whereupon Semayne brought an action on the caſe againſt 
Gre/ham tor diſturbing the faid execution, and declar'd upon 
all the preceding matter. And (by Fenner and Yelwerton) the 
action does not lie; for Gre/ham has done nothing but what 
he may lawfully juſtify, vis. ſhut his own doors. And altho' 
the execution had been for the debt of Greſham, yet before 
the ſheriff's entry into the houſe it had been lawful for him to 
ſhut the door; fer, unleſs it is upon a Capias Utlagatum, which 
is the queen's ſuit, for the contempt of the party, it is not law- 
ful for the ſheriff to enter the houſe unleſs it is open; as 18 
Ed. 4 —is : Conceſſum by all the juſtices, contrary to the book 
18 E. 2. + Execution. And alfo in this caſe (er Fenner) if 
the ſheriff himſelf might have enter'd, yet it is not lawful to 
bring a jury into the houſe to praiſe the goods; for it was 
very inconvenient to have fo large a company in an houſe, 
and might be prejudicial to the party, by the loſs of the goods, 
Sc. Popham contra, becauſe by this means juſtice is hinder'd ; 
for execution 1s the effect of the whale ſuit ; and if execution 
cannot be made, but is prevented by this means, then it will 
be in vain to ſue; and therefore he conceiv'd the book in 18 
E. 2. Execution, is better law than 18 E. 4. and he was of 
opinion that upon an execution between party and party, the 


ſheriff might enter and break the door; to which Fenner 
Juſtice anſwer'd, that if the ſheriff might by law un fuch caſe. 


break the houſe, then alſo clearly the action does not lie; for 
then, altho' Gre/ham ſhut the door of the houſe, it was the 
ſheriffs fault chat he did not break it: Quod Yelverton 
granted afterwards. Trin. 2 Fac. Judgment was given againſt 


| the plaintiff per totam Cur iam. 


Rede werſus Berelocke. 


1 is given againſt Bere/ocke in debt of 100l. in the 
J Common Pleas ; and after the judgment he enters into a 
ſtatute to J. S. and dies inteſtate ; his widow takes admini- 
ſtration, and removes the record of the debt recover d againſt 
her huſhand into the King's Bench by Error, and pending that 


. ful 


Caſe. | 
Jointenants, 
Exeeutions 
Cxo. El. go8, 

8 Co. 91. 

Mo. 668. a 
Co. Eptr. 12— 
Forſt. Cr. Law, 
ch: 8. . 20. 
Cowp. i to 8. 5 
2 Hawk. P. C. 


44 


2 Bac. Abr. 367, 


Where the She- 
riff may break 
the Door to do 
Execution. 

1 Brownl. go. 

2 Show, 875 
Ante 19. "8 
2 Ro. Rep. 137. 


* Bro. Execution 
199. 


+ Fitz, Execu- 
tion 152. 


Cro. El. 734, 
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Co. Entr. 1 52. b. 
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400. 89, (o ſuit pays the debt 2 the ſtatute to J. S. and afterwards the 
— * firſt judgment is affirmed. And in a Scire facias againſt the 
Statute ſtaple, adminiſtratrix to have execution, ſhe pleaded 133 of the 
Admiaiſtrator, ſtatute, beyond which ſhe had not aſſets. And thereupon the 
Aﬀets. juſtices of the King's Bench being divided, wiz. Popham and 
. Gaudy againſt Fenner and Telwerton, it was referr'd to the opi- 
eee Querela. nion of the other eee. and by the greater part of the 
1 Sid. 21. juſtices joining with Fenner and Telverton, it was adjudg'd a 
2 94 good plea, and that the payment of the ſtatute was no De- 
Le: Mayen. 47: waſtavyit ; for at the time of the execution of the ſtatute ſhe 
1 Vera 144,994 could not plead the judgment in the Common pleas, becauſe 
2 Vent. 184. it was doubtful whether it would be affirmed or not; then 
Falk. 80. the payment and diſcharge of the ſtatute was no fault in the 


3 P. Wm. 42. FUE: : | | Val | 
Pld. Ca. 41). adminiſtratrix, for ſhe could not have Audita Querela, nor any 


Dove: 462. other remedy to be freed from the payment of the ſtatute at 
1 Term. Rep. the time of the execution ſued, | | - 
695. —. K CEO PE 9A Sv 8 RPE TA CEPASEE EPIC? 
Hill. 45 EL Iz. B. R. 
| Abrabam verſus Wilcox. 
Replevin. \Enant in tall of the king's gift by deed deliberat' de recorda 
bo King. 5 & ibidem remanens conveys his land to the king in fee: 
rant to him 


eee And adjudged good, altho' the deed be not enrolled ; for the 
_ 4 of Record, king does not take by the enrolment, bat by the deed ; fo that 
bat not recorded. the deed is the principal, and the enrolment but a proof that 
-the deed is of record; and altho' it is uſually ſaid in the 
books that the king cannot take unleſs by deed enrolled, that 

is to be underſtoood, unleſs the deed made to the king is re- 

corded ; yet it is not ſufficient to make a deed of land to the 

king, and throw it into the Exchequer, or other court of re- 


cord; or after ſuch deed is made, to leave it in court; but 


the party ought to deliver it of record in court, and to be en- 
dorfed by the officer, Quod wenit J. S. tali die, and delivers 
into court fuch a deed to the uſe of the king, and then that 
countervails enrolment. Vide for this the books 37 H. 6. 10. 
and 12 H. 7. —Haviſor in Crooke's Reports ; and in this caſe 


per tot Curiam, nullo contradicente. 
Chanudflower ver/us Preſtley. 


: Man covenanted upon payment of 100. by J. S. that J. 8. 
a . ſhould have ſo many tuns of copperas, and enjoy it with- 
Rreach aMen's, Out lawful diſturbance by any perſon: J. S. brought covenant, 


Cro. El. 914+ 


Dyer 128. and ſhewed the payment of the 107. but that he was interrupt- 
Cro. Jae. 315, ed and difturb'd in the enjoyment of the ſaid copperas : And 
— 3 voi it was mov'd by Croke, that the breach is not well aſſign'd; 

\  phev for. becauſe it is not ſhewn by whom he was diſturb'd, nor that he 
1 Sid, 466. was /egitimo modo diſturb'd, according to the very words of the 

; — ce \ covenant ; for though the plaintiff in covenant need not ſhew 
» Rap 4. 1 pecial the title by which he is diſturb'd, becauſe by pre- 
Cop. 442. ſumption he cannot know it; yet in aſſigning the breach he 


ought to purſue the. words of the covenant: Et allocatur per 
Curiam. ; 


Barnes 
7 


Pres *** ” nn 88 


3 nr vs N 


8 Barnes verſus Worlich. i 

the | S. lent 100l. for a year, and took 5/. intereſt at the end of Noy 41. 

the fix months: Popham and Gaudy juftices were of opinion, _ . * | 
ind that this is (a) not uſyry ; for it is not ultra 10). for the 1001. () Cr. Cc. \ 
pi- for altho' J. S. took 5. intereſt at the end of ſix months, yet 283. 
the that is not w/tra the rate, for it will be as if the 1007. had 1 Bulſt. 17. 
d a been lent but for ſix months: Like as if a man lends 1007. for 5 Dig. 
Des a year, and takes the profits of a manor to the value of 1of. 1 Stra. 641, 686, 
ſhe per ann. altho? the profits are received every day of the year; 1023. 4 
uſe yet that is not uſury. But Fenner and Telverion Juſtices con- 8 Mod. 378. 
nen tra; for this caſe in queſtion is not to be compar'd to a mori- — NTP 
the gage; for the ſtatute, which allows the mortgage, muft ne- 1 Term. Rep. 
ny | cellarily allow the profits to be taken as they naturally ariſe: 783. 
at But here, when 100. is lent for a year, the ſtatute intends ws, ie 

| that the profit and increaſe of the rool. ought not to be re- Ufury. 

1 ceiv'd till the end of the year; for if the 57. intereſt is re- Stat. 13 El. 

| | ceived at the end of the fix months, then * to whom the | 


1007. is lent, has but the uſe and profit of 951. for the whole 
year; and the ſtatute is to be taken flrictly againſt the offen- 
der, and largely in puniſhment of the uſury ; and therefore 
if 100. is lent for a year, and he who lends it within two 
days after takes back 10. it is uſury: And in this caſe when 
J. F. takes 56: intereſt at the end of fix months, now it is to 
be E he will lend this 51. and take intereſt for it 
within the year, as he well may, which is more than the 
ſtatute allows; for the utmoſt gain of 100. in money for 
_ intereſt ought to be by no means but 107. by the year. And 
judgment was given, by the opinion of all the juſtices of 
England, againſt the plaintiff. Yelverton of counſel with the 
detendant. ERS 4 ITE. e | 


Gibſon verſus Holcraft. 


N a prohibition, the ſuggeſtion to ſtay the ſuit in the ſpi- prohibition. 
ritual court for tithes was, that the abbot of Vale Royal in Stat. 31 H. 8. 
Chefhire was ſeiſed of the ſaid parſonage of V. and of the 3 RI 
Grange of Darnal, whereof tithes were demanded by the e 
preſent parſon of V/. and that the ſaid abbot and his prede- Traverſe. 
ceſſors from time whereof, tc. were ſeiſed of the ſaid par- Confeſs and 
ſonage of V. and of the ſaid Grange of D. in their demeſne 2v0i6: 
as, Oc. in right of their abbey ; and ratione inde ſhewed the 
unity of poſſeſſion in diſcharge of the tithes, upon the ſtatute 
of 31 H. 8. To which the defendant pleaded that the ſaid | 
abbey was founded 5 E. 1. (which is within time of memory) | 
and ſhewed and confeſſed the unity of the parſonage, and of | \ 
the Grange aſter the time of the foundation. And upon the 
motion of Cooke the attorney general (per totam Curiam) the 
” plea in bar is good; and it is not neceſſary to traverſe the « 166. 311 
preſcription, for the ſhewing of the foundation of the ſaid ab- 
Dey to be after the time of memory, is a ſufficient confeſling 
and avoiding : But if the defendant againſt the ſuggeſtion of Vide Mo. $28. 
de perpetual unity, would ſhew that the demeſnes before the 2 Co. 48. a. 
#411:e, and in the time of the abbot, were in the hands of the Ce. 4. b. 
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Cro.. El. 3 I 5. | k 
Indictment on 
8 H. 6. 


| Certiorari. 


Reſtitution. 
Superſedeas. | 


Re; reſtitut ion. 
Palm. 195. 
Salk. 353+ 
1 Hawk. P. C. 
285, 286. 


Contempt in 
Juſtice of Peace. 
Br. Certiorari 
19. | 
Br. Recordare 8 


Error. 


Action for 
Words. 
Cro. EI 914. 


— 
* R „ A” ” : "—_" 


' farmers, c. there he ought to traverſe the preſcription ; for 


although the poſſeſſion was chargeable in other hands, yet as 


charge in right. 


to the fee-ſimple which remain'd in the abbot, it is a diſ- 


Fitz-William's Caſe. 
7 Fitz-William was indicted upon the flatute of 
FF. 8 Hen. 6. and that indictment being in force, he was 
indicted again upon the ſtature upon the ſame day, and up- 


on the ſame entry. The firſt indictment was remov'd by 


Certiorari into the King's Bench; and upon the ſecond indict- 


ment the juſtices of the peace in the county of Ee, where the 


indictment was taken; awarded reſtitution ;; and before it was 
executed, a Certiorari was deliver'd to Sir Thomns Mildmay, 
one of the Juſtices of peace, who refuſed to open it before he 
had ſpoke with his companions, and did not grant any Super- 


fedeas, whereby reſtitution is made; and afterwards the in- 


dictment is remov'd into the King's Bench, and re- reſtitution 
pray'd for William Fitz-William, and it was granted per totam 
Curiam upon great deliberation; for the Certiorari coming to 
the hands of one of the juſtices, is in itſelf a prohibition to 
them all, (for the very words are, Coram nobis wolumus ter mi- 
nari, & non alibi) and thereby the hands of the juſtices are 


tied up; and it was a miſdemeanor in Sir Thomas Mildmay, 


that he did not obey the writ ; for it is, Cuilibit eorum ; and 
he was ſeverely reprimanded by the court. Vide 1 K. 3. 4. 
Certiorari to remove an indiciment, which indictment bore 
dare after the Certiorari; and 6 Hen. 7. 16. fer Keble, if after 
the Certioruri deliver'd the party does not ſue for the removal, 
but lets it lie, yet the juRtices cannot proceed in execution: 


But Hub. contra there. But Bro. in abridging the caſe, agrees 
with Keble. And 7 Elis. Dyer 245. in ſuch Certiorari, altho' 


the day of the return is paſt, yet it is a Superſedeas by reaſon 
of the words (Coram nobis & non alibi). Vide 34 A. 8. Yel- 
verton of counſel with William Fitæ William. 


Shire verſus King, an Attorney. 


Man ſpoke of an attorney theſe words, Thou art a pai- 
A try fellow, thy credit is fallen, thou deale/} on both ſides, 
and dot deceive many that truſt thee. And affirm'd upon error, 
that the words give cauſe of action; for altho' an attorney 
may deal on both ſides as an arbitrator, yet all the words be- 
ing coupled together, ought to have referenbe to his calling, 
and cannot. be taken but in malam partem. Yelverton of coun- 
ſel with the plaintiff. | 1 1 
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Pafch. f IA c. B. R. 
Yaites wer/us Gough. 


Ough was indebted to Cooper in 201. who dy'd inteſtate; 
(5 and Frances his widow took adminiſtration, and reco-- 
ver'd by judgment againſt Gorg/ ; but before execution dy'd 
inteſtate ; whereupon Yaites took adminiſtration of the goods 
of Coxper, and brought a-Scire facias againſt Gough upon the 
judgment. And by Popham, Fenner and Jelwerlon it does not 
lie; for the one adminiftrator is not privy to the other; and 
this Scire facias being grounded upon a record, he, who will 
have an action upon this record, ought to make himſelf privy 
to him who was before party to the record, which cannot be 
in this caſe ; for each adminiſtrator claims by commiſſion, 
and quaſi by a collateral authority one to the other; and there- 
fore the opinion of Fitz-Ferhert 26 Hen. 8. J. is not law. And 
Benlowes ſer jeant cites a caſe 28 Hen, 8. adjudg'd contrary to 
the opinion of Fitzz-Herbert, But (by Popham) if an execu- 
tor brings treſpaſs for goods taken out of his own poſieſſion, 


which were the teſtator's, and recovers and makes his ęxecu- 


tor, and dies, altho' the record is general; fo that nen conſtut 
whether the goods, for which the treſpais was brought, were 


the teſtator's or not; yet if the executor ſues execution, he 


ſhall have them to the uſe of the firſt teſtator ; for fo were 
they adjudg'd in his teſtator to be aſſets, vis. the damages for 
the taking of the goods: But if an adminiſtrator brings ſuch 
general action for goods which rewera were the inteftate's, 
and recovers and dies, his adminiſtrator ſhall have execution 


of the judgment, qui non conſiat by the record to whom the 


goods belong d: But when he recovers, then the adminiſtra- 
tor of the firſt inteſtate ſhall compel him in a court of equity 
to pay him as much money to the uſe of the firſt inteſtate, 
as he had recover'd before. Quod nota, Witty diverſity. 


Arundel] ve | Arundell, 


E cogniſance of a fine was taken by Roger Manzvoay, 
eiq; one of the juftices of the Common Pleas, who 


was afterwards made a knight and chief baron of the Ex- 
chequer ; afterwards the party ſucd forth the fine, as is uſual, 


and took a Dedimus pate ſtatem (which muſt of neceſſity in date 
over-reach the cogniſance) to Sir Roger Manword, Knt. who 
return'd it, re/pons' infranominat' Rog Manwoed ; and after- 
wards the fine is made perfect, and receiv'd by the juſtices 
of the Common Pleas. And now it is alledg'd for error in 
fact, that Roger Manauood, who took the cognifance of the ſine, 
was not a knight according to the authority given him by the 
Dedimus, Cc. And adjudg'd that it ſhould not be aſſign'd for 
error; for it is contrary te the record, and contrary to that 

: F | which 


Mo. 680s 

Cio. Jac. 4. 
Scire faeias. 
Execution. 
Privy. 
Adminiſtrator. 
Yelv. 83. 

2 Sand. 148. 

1 Mod. 62. 
Cro. Car. 208, 
227. . 
March 9. 

39 Car. 2. c. 6. 
Bendl. 18. 

1 And. 23. 

Mo. 4. 


Treſpaſs, 
Aſlets. 


Chancery 


Cro. Jac. tr. 
Cro. El. 677. 
Error on a Fine» 
Knight. 

Error afſign'd 
contrary to the 
Record. IE 
1 Roll. Abr. 767, 


794. | 
2 Inft. g14. 
F. N. B. 46. 


Cro. Jac. 11. 
Shep. Touch. 5g. 
Cruiſe on Fines, 
82, 296. 

1 Wils. 37, 43 


2 Bac. Abr. 538 


3 Com. 348. 
Term. Xe 
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Fſtoppel. 
Trial. 


Herxalds. 


Miſchief, 


Av 
De 


f 


Return of the 


erment. 


{ poteſt. 


Authority to 
two, one taket. 


Sheriff. 
Stat. E. 2, 


Action for 
Words. 


4 Co. 18, 19. 


— 


Mo, 666. 
Yelv. 19. 


Fe'ony. 


Paſch. 1 Ja c. B. R. 
which the court has accepted; and by the ſame reaſon he 
might ſay that there was no ſuch Roger Manword in rerum 
natura; Which cannot be, becauſe rhe record is otherwiſe, 
which is an eſtoppel ; and moreover it is incertain how this 
error aſſign'd in this manner ſhall be try'd, whether by the 
country, or by the heralds, who make a regiſter of the knights. 
It would likewiſe be miſchievous to ſnffer ſuch aſſignment of 


errors; for this averment may be taken to all ines acknow- 


ledged by Dedimus Poteſtatem, altho' they were paſt 100 years 
ago. And (by Popham) there are but two forts of cogniſance 
of fines, ig. by commiſſion, i. e. Dedimus Pote/latem, or in 
the court of Common Pleas; if a Dedimus Poteſtatem is 
awarded to two, and one of them takes the conuſance of a 
fine, and this fine is afterwards drawn up in the Common 
Pleas ; yet the party may well have error upon this fine, viz. 
that the conuſance was without warrant ; for this is not con- 
trary to the record, for the Dedimus Peote/{atem is parcel of the 
record, and the aſſignment of errors agrees with it: But if 


| fuch erroneous cogniſance on Dedimus Poteſtatem is taken, and 


the fine is afterwards drawn up as a fine acknowledg'd in 
court, now no miſtake in the Deditaus Poteftatem ſhall avoid 
It ; for it ſhall be adjudged as a fine acknowledg'd in court 
only. And if J. S. has a warrant of attorney for J. D. and 
It 1s taken by a judge in the Common Pleas, and the record 
is accepted in court, it ſhall not afterwards be aver'd that there 


is no ſuch J. S. becauſe contrary to that which the court has 


recorded; yet if the judge had been inform'd of it at firſt, he 
would and ought to have ſtay'd it. 
ſheriff, altho' a man cannot aver contrary to that which he 
returns, yet he may ſay, that he who has indorſed his name 
an the back fide of the gvrit, c. was not ſheriff; becauſe by 
the common law, until the ſtatute of E. 2. no ſheriff nor 
officer uſed to put their names to their returns; and therefore 
this averment, that he who made the return is no true offi- 
cer, is not taken away by the ſtatute, but remains as a thing 
at the common law. N 


Lewis verſus Acton. 


* art a perjured Knawve, and that will be proved by a flake 
that ftandeth between the ground of J. S. and J. D. and 
adjudged not maintainable ; for altho' the firſt words by 
themielyes will bear an action, yet they are qualified by the 
ſubſequent words; and this word [and] is as much as this 
word [Vor]; and fo it appears, that this perjury wherewith 
the plaintiff is charged, is referr'd to the proof of a thing in- 
ſerfible, wiz. a flake: As if the defendant had ſaid, Thou art 


a Thief, and that will be proved by the Apples thou floleſt off my 


Trees; this is no ſlander, for the ſubſequent words pxplain the 
former intent; and fealing Apples from the Tree is not ſelony. 
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Huys verſus Wright. 8 


T* E plaintiff declar'd, that whereas ſeveral ſuits, Sc. Aſſumpſit. 


were between the plainriff and defendant, they ſub- 
mited them to the award of J. S. and promiſed each other 
to perform it; and ſhewed further, that in Fafter term, ſuch 


a year, in & ſuper 20 Maii . S, awarded that the defendant 


{hoald impoſterum ſurceaſe ſuch a ſuit, and alſo releaſe to the 
plaintiff all demands; and alledg'd in facto that after the {aid 
20 Maii in the ſame Eaſter term, the defendant did nor ſur- 
ceaſe the ſuit, but proſecuted it, and had judgment; and 


alſo that he did not releaſe, &c. And upon Non Aſſumpfit 


pleaded it was found for the plaintiff. And Tanfield ſerjeant 
mov'd in arreſt of judgment, that the declaration was not 
good; for it appeary by the plaintiff's own ſhewing, that the 


defenclant had judgment in Eaſter term, and every judgment 


has relation to the firſt day of the term; then the 20 Masi 
being in the middle of Eaſter term, and the award being that 
the defendant after that ſhould ſurceaſe his ſuit ; 7. S. has 
awarded a thing which could not be performed ; for the ſuit 
was ceated before by the judgment, which relates ad Initium 
Termini, and ſo could not be ftay'd by the defendant ; then 
this matter before being aſſign'd for one breach, upon which 
to have greater damages, and the award being in that point 
impoſſible to be performed, the plaintiff ought not to have 
his judgment: But it was reſolv'd per totam Curiam, that the 
plaintift ſhould have judgment for two reaſons: 1. Becauſe 
if the exception ſhould be taken as before, wis. that by the 
judgment relating to the beginning of the term, the award 
to ſurceaſe the ſnit is void; then it is as if ſuch thing had 
never been awarded, and then the aſſignment of the breach 
of the award in thar point is alſo void; and fo no damages 
given as to that point, but only for the other breach allign'd 
tor not making the releaſe. 2. (By Popham) altho' in judg- 
ment of the law every judgment relates to the firſt day of 
the term; yet in this caſe, the plaintiff having expreſsly al- 
ledg'd in his declaration, that after 20 Maii the defendant pro- 


— 


Relation, 


Where the Term 


ſhall not be ad- 
judg'd one Day. 


Damages. 


ſecured the ſuit to judgment, altho' it appears to be all in one 1 Sid. 373. 
term; yet the defendant ought to have taken advantage of it 
by a ſpecial demurrer thereupon, becauſe it is ſpecially laid Pemurrer. 


down in time one to be after the other; and. he having in this 
caſe taken iſſue upon the point of the action, vis. Non A/- 
fſumpfit ; the other matter alledg'd in the declaration is only 
collateral, and but inducement ; and the court cannot now 


Judicially take notice of it, without reſorting to another re- Cro. Car. 53. 
cord, vi. the record of the judgment; which they ought not Notice. 


to do, becauſe the plaintiff has preciſely alledg'd it to be after 
the 20 Maii in time. | | 
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_ Cro. Jac. 484. 
1 Brownl. 83. 
Debt. 
Outlawry. 
Reſpond. 
Ouſter on 
Failure in the 
Record. : 
Co. Lit. 128. b. 


Cro. Jac. 46. 

+ Brownl. 192. 
Treſpaſs. 

T'wo {ntend- 
ments. 

Equam not ſa y- 
ing Suam. 

Mo. Caf. 14, 
Salk. 640. 

2 Lev. 156, 
Comb. 464. 
2 Show. 39s. 
Li Raym. 239. 
Stra. 1023. 

Bl. Re. 980. 

1 Term, Rep. 


480. 


Cro. .Jac. g. 
Mo. 680. 
Owen I I Jo 


- * 1 Brownl. 136, 


A Condition to 
repair. 

1 Roll Rep 273. 
Skin. 391. 

8. Co. 92. 


2 Ro. Rep. 38. 


Grene ver/us Gaſcoigne. 


IN debt on a bond of 10%. the defendant pleaded, in bar 


to the action, outlawry in the plaintiff, and ſhew'd it in 


certain; the plaintiff reply'd Nu“ tiel Record, upon which the 
_ defendant had a day until the next term to bring in the record; 


and in the mean time the plaintiff reverſed the outlawry, 
whereby it is now become in law Nul tiel Record: According 
to 4 H. 7. 12. Telverton mov'd the court for the defendant, 
that although this is in law a failure of record, yet the de- 
fendant ought not to be condemn'd, but a Reſpondeat Oufter 
ſhall be awarded: According to 6 Eliz. Dyer 228. a. who puts 
the cafe, that the failure of the record is not peremptory ; and 
fo adjudged per Curiam ; tor in fact there is no default in the 
delendant, his plea being true at the time of pleading it. 
Quod nota. 8 | | 


Purcell verſus Bradley. 


HE plaintiff declar'd, grare ſuch a day the defendant 

upon him Inſultum fecit, necnon unam Equam pretii 6l. a 
per ſona ipfius (the plaintiff) adtunc & ibidem cepit : And Zel- 
werton moved for the defendant in arreft of judgment, that 
the declaration is not good; for the plaintiff does not alledge 
any property in the mare, but he ought to have ſaid Equam 
ſuam or Equam ipfius Qucrentis; for now, as it is laid in the 
declaration, it may have two intendments: 1. That the mare 
was the defendant's, and then the taking was lawful ; or that 
it was the plaintiff's, and then tortious ; and being indifle- 
rent in conſtruction, it ſhall be taken ſtrong againſt the plain- 
tiff; for it is not a defect in form which is aided by the fta- 
tute 34 FE. 3. but it is defective in matter; and then the jury 
having aſſeſſed intire damages for both the treſpaſſes, and for 
one treſpaſs ſuppoſed no cauſe of action is given; the ver- 


dict is not good. Quod fuit conceſſum per Fenner and Yelvcr- 
% 


ton Juſtices, being only in court. 


Stweton ver/us Cuihe. 


S. demiſed an houſe for eighty years, in which there is 

f * a condition, that the leſſee, his executors and aſhgns, 
{hall maintain ir in repairs ; and if upon lawful warring gi- 
ven by the leſſor, his heirs and aſſigns, that the faid-houle is 
in decay, it- is not repair'd, Ac. within fix months, then it 
ſhall be lawful for the leſſor, his heirs and aſſigns to enter; 
the lellee for eighty years makes a leaſe of the houle to A. 
years; 


- Pageh. .2-J e- el 8 beg 


— — = = ———_—_————— 
for thirty years, and A. demiſes it to Wilmore for fifteen Co. Litt. 153, 
vears ; the aſſignee of the reverſion comes to the houſe, and 2 (a) 220+ (a) 
Y ſeeing it in decay gives warning to Wilmore, then poſſeſſed of Cro. Fl. 298. 
; the {aid houſe, to repair it; which he did not do within the Cowp.622. _ 
b of fix months: Whereupon the affignee emer'd for the conditi- Who ſhall be. 
CES: on; and upon Non Culp pleaded, the matter aforeſaid is bang" 0.5 31. 
8 | found by a ſpecial verdict. And it was adjudg'd againft Sir Ss 5 
Sabi William Wal: the aflignee of the reverſion ; for the warning Netice. 
F 1 to repair the houſe being given to Wilmore, who was but an Chow: E 
O under-leſſee, was not good; for he was not aſſignee of the a ng an v 
M; | for he had but a fmall imereſt under the grand leaſe, Pee ng 
de- term, fox ne es ry 8 » Perſon, and 
e upon whom no avowry could be made for the rent, nor any where on the 
alk action of waſte brought againſt him; for immediate privity Land. 
e is wanting. And in this cafe a difference is to be taken be- ; 
FI tween rent and a condition for repairs ; for this condition is 
1 merely collateral to the land, and merely perfonal ; ſo that ; 
e warning is not of neceſfity to be given at the houfe, but no- 
tice of the want of repairs ought to be given to the perſon of 
the leſſee, who has the grand intereſt. And a difference is to 
be taken between a certain time in which a thing is to be 
done, and an incertain time: As in cafe of rent referv'd pay- | 
lant able at a certain day, the demand ought to be upon the land 1 
51. a only, becauſe the land is the debtor; and yet {by Popham) } 
i. in ſuch caſe, if the leſſor comes to demand the rent, and there i 
hat meets with F. S. a ſtranger, and ſays to J. S. pay me my rent, | 
dee this is no good demand; for he has miſtaken the perſon, for il 
Jam F. S. is not chargeable with it; but in ſuch cafe a general i 
the demand of the rent, without reference of it to any perſon, | 
EY who is not chargeable, had been good. And (by him) if a : 
hat man demiſes, rendering rent by the year quando-cungue the 8 | 
fo. leſſor ſhall demand it; in that cafe, if the leſſor comes to de- li 
vin. mand it before the end of the year, his demand upon the = 
fi land is not good, unleſs the leſſee is alſo there; for the time 1 
ary being incertain when the leſſor will demand it, he ought to | 
fot e1ve notice to the leſſee of the time: And if he comes to the [i 
ver- leſſee, and demands it, that is likewiſe in{afficient ; for al- bl 
ver though notice ought to be given to the leſſee in perſon, yet { 
tne land is the debtor ; and therefore the law ties the leſſor to bl 
the land, as to the place in which it ſhall be paid: But if the i] 
le{Jor ſtays till the end of the year, then the leſſee ought at lf 
his peril th wait on the land to pay it; for the end of the year pf 
is tne time of the payment preſerib'd by the law. "Quod fuit n 
e 18 ronceſſum, Serj. Tanfield and Stephens of counſel with the de- 4 
Ins, tendant, for whom the judgment paſt. 5 | 
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Hughes werſus | Philli PS. 


rap ir ene 
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Cro. El. 754+ Ughes of Grayes-Inn brought Audita Querela againft Rice 
Cro. Jac. 13- N 1 PhUips, to whom he had acknowledg'd a recogniſance 
e ee 300l. upon a defeaſance, that if Hughes paid to Jo. Buſh 
Stat. Staple. . a | of i 

i Wood's Conv. 300). in fix years, vis. by gol. per Ann,, at ſuch a place, that 


316. NY taen the recogniſance ſhould be void ; and pleaded thar he 
g Bacon's Abt. 


was ready every day at the place in which, Sc. to have paid | 
12 Dig. the 50l. to Buſh, but Buſh was not there ad exigendum & reci- 
+ TOE] piendum. Phillips ſaid, that he ought not to be thereby barrd; | 7 
1 Burr. 317. quia proteflando that Hughes was not ready to have paid, &c. | 
Stra. 781. to Buſh, pro placiio idem Jo. Buſh dicit, that he was ready at 
Doug. 93, 448. the place in which, Cc. to have received the 50/. according to 


| the indeature, ab/que hoc, that Hughes was there ready to have 
1 Inſt. 126. a. Paid it; and upon this plea Hughes demurr'd, and ſhewed 


1 Sand. 103. for cauſe, that whereas he had offer'd a ſufficient iſſue triable 
2 _ 1 by the country, vig. that he was ready to have paid the 50ł. 
en . * if Bu ſh had been there ready to have receiv'd ir, Phillips does 


not ſay that Bu/ was there ready to receive, & de hoc ponit ſe 

ſuper Patriam ; but traverſes, that Hughes non obtulit to pay 

and upon this demurrer was joined. And it was adjudg'd 

Dong 114- for the plaintiff in the Common Pleas. And alſo upon Error 
3 Term. Rep. brought by Phillips in the King's Bench, the firſt judgment 
611, 660. was affirmed by all the juſtices ; for altho' it was obje ted, 
that the plea in bay by Phillips being. ill (quia Phillips ſays 

Pro placito, that Jo. Bu/h dicit, which is as if Phillips had told 

Where Judg- # tale out of Buſh's mouth) the judgment in the Common Pleas 
ment ſhall not be ought to have been upon Nihil dicit, and not upon the bar; 
on Nihil dicit. yet it was anſ{wer'd, that the bar being enter'd as a plea by 
Plilillips, and the demurrer drawn up upon it between the 

Rartjes, the judgment is upon an ill bar; and in pleading it 

15 not all one, NV. I dicere, ac inſuſfictenter dicere ; for then up- 

on every inſufficient bar judgment would be upon Ni dicit, 

| which is not ſo. Then it was objected, that, becauſe it is 
Amendment. but an apparent miſtake in the record, it ſhould be amended; 
Demurrer. to which it was anſwer'd, that, as the cale-is, the court has 
: co] e not power to amend it; for this fault in the bar is ſhewed 
ba Lp I 32, Ipecially for cauſe of cf xp Hughes, and then judgment 
893. paſſing upon the ſpecial cauſe thewn in the demurrer, ouſts 


3 Lev. 39. all amendments. Then it was objected, that the declaration | 

eee by Hughes is not good, becauſe he ſays that Buſi was not at | 
* Abs. 133. the place ad e igendum O& recipiendum, and the money is to be 4 

Doug: 115. paid without demand: To which it was anſwer'd, that this P 

word Fæigendum is void, and the other word Recipiendum ſuf- 10 

ficient. Then it was objected, that Hughes onght to have 70 

Stranger. ſaid that Buh, nec ullus alius was there for him to receive it: 2M 

| To which it was anſwer'd that Hughes ought not to plead ſo, t 
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as this caſe is, becauſe Buſſ is a mere ſtranger to the recogni- 
ſance, and it is no duty in Bu/h, but is as a penalty inflicted 
upon Hughes, that he ſhall pay it to Bui. And fo being a 


collateral duty payable only to Buſh a ſtranger, Bu/h ought to 


be there in perſon, or by attorney to receive it, and Hughes 
is not oblig'd in this caſe to exceed the words of the condition 
of the defeaſarice. Per totam Curiam in omnibus. Yelvervon of 
counſel with the plaintiff. Ye ys et, | 


—_— 
—_— 
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Term Mich, 14 A c, apud Winton. B. R. | 
Goodwyn verſus Goodwyn. 


Man by his will bequeathed 201. to his daughter; the 

executor enter'd into a bond of 4ol, to the daughter for 
payment thereof according to the will ; the daughter mar- 
ried, her huſband ſued the executor in the Spiritual Court as 
for a legacy; the executor pleaded payment according to the 
band ; and becauſe the Spiritual Judge would not allow this 
plea, the executor brought a prohibition, and ſhewed for ſur- 
miſe the matter aforeſaid, Sc. And Tanfield Serjeant mov'd 
for a conſultation, becauſe the ſuit was for a legacy, which 
is ſpirizual ; and altho' the executor pleads payment, which 
is not allow'd there; yet he ought not to have a prohibition, 
becauſe payment is a good plea in the court there ; and if the 
judge will not allow it, the other may appeal to the ſuperior 
jadge; and if this is ſuffer'd in the cafe of a legacy, then 
the Spiritual Court will try nothing, But (by Gaudy, Fenner 
and Felwerton juſtices) the ſurmiſe is good: For the executor, 
by his entering into bond to the daughter for payment of the 
legacy has extinguiſhed the legacy, and has made the 20ʃ0. 
bequeathed a debt merely at the common law, and not ſuable 
there, | | | | 


_ Heyford werjus Reve. 


Eve diftrain'd fix kyne of one Heyford, and impounded 
them at Baſingſtoke, for a quit-rent due to the bailiffs of 
5u/eng/iohe ; wherefore Rewe, in conſideration of the money 
paid tor the redemption of the cattle, promiſed upon requeſt 
to thew Heyford, or any perſon he ſhould name, a ſufficient 
record to charge his land with ſuch quit-rent to the bailiffs; 
pon this Heyford brought 4ſſumpfit againſt Reve, and ſhewed 
the matter aforeſaid, and that he ſuch a day appointed B. to 
riew the record, and requeſted him to ſhew it to B. and ſaid 


iN 


Prohibition. 
Legacy extinct. 


Aſſumpſit. 


Extinguiſhment. : 


Sufficient Re- 


cord. 


Iſſue. 
Jurors. 
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Vide ante 30. 


* 


Cro. Jac. n 8. 
Aſſumpfit⸗ 
Conſideration. 
Requelt, 
Relation. 


Cro. Car. 409 


Cro. EI. 42, 715. 
Hob. cs. 


1 Com. Dig. 142. 


1 Powell on 
Contracts, 352. 


Cowp. 227, 460. 
Doug. 


503. 


23, 487, 


in facto, that Reve did not ſhew B. any ſufficient record to 
charge his land, c. Rewe pleaded Non Aſſumpfit, and it was 
found againſt him. And Telwerton moved in arreſt of judg- 
ment, that the breach of the promiſe is not well laid; for the 
matter and ſubſtance of the promife is always iſſuable; and 
in this caſe (as the plaintiff has laid the breach) the ſufficien- 


cy of the record will be referr'd to the jury, which belongs 


only to the judges of the law ; as if the defendant had plead- 
ed, that he ſhewed zale Recordum, which is ſufficient : But the 
plaintiff ought to have ſaid that the defendant did not ſhew_ 
any record ; and to that the defendant might have pleaded, 
that he ſhewed ſuch a record which was f aicient: And then 
the jury ſhould not try the ſufficiency of the record, but on- 
ly find the record which was ſhewn: Sed (per Gaudy, Fenner 
and Yelwverten) non atlocatur ; For although the plaintiff might 
have laid the breach generally, as before, vis. that the de- 
fendant did not ſhew any record; yet, as it is laid, jt is good 
enough ; for it is ſufficient, and more proper for the plain- 
tiff to lay the breach as the promiſe was made: And in this 
caſe the defendant might have pleaded, that he ſhew'd Tale 
record”, and recited it, and then concluded that it is ſufficient, 
and upon that bar the plaintiff might have demurr'd in law, 
Quo Nota. By the alignment of the breach in ſpecial as it 
is, the parties would never come to iſſue upon the matter of 
the promiſe, but only come and put themſelves in the judg- 
ment of the lay. * N : 


Boſden werſus Sir John Thinne. 


- 


FTTH E plaintiff declar'd, Quod cum ad Specialem inſtantiam 
of the defendant, he had procur'd credit for one- Flud 

for two pipes of wine amounting to 517. and Flud ſuper Cre- 
dentiam & fer Medium of the plaintiff, at the requeſt of the 
defendant emiſſet of one Roberts two pipes of wine for 517. 
and ſuperinde the plaintiff with Flud enter'd into bond of 100ʃ. 
to Roberts for payment of the ſaid. 517. at a day to come, 
which was not paid at the day ; and thereupon Roberts ſued 
the plaintiff upon the bond, and recover'd, and had a Capias 
againſt him, whereby he fuit coactus to pay Roberts 671. de 
folutione of which 671. cauſa preallegata he notified to the de- 
tendant, who in Confideratione præmiſſorum promiſed to pay 


the plaintiff the 671. at Michaelmas ; and ſhewed the failure 


of payment of the 67/. at the day, c. And upon Non A 


ſumpſit pleaded, it was found againit the defendant. And 


Yelver!/gn moved in arrelt of judgment, that the action, up- 
on the matter ſhewn, does not lie, becauſe the conſideration 


was paſt, and executed before the promiſe, and the defendant 
had no profit by it, hut all the benefit was to Flud a firanger ; 
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like the caſe 10 Elis. Dy. 272. where J. S. was bail for the 
ſervant upon an arreſt, and ſignified all to the maſter aſter the 


bail enter'd into, who promiſed to ſave him harmleſs ; and 


although the bail was condernn'd, yet no 4ſſump/it lay againit 


the maſter, becauſe the conſideration was paſt before the pro- 


miſe: And it ſeems that upon the firſt requeſt only to give 


credit to Flud for two pipes of wine, no Aſſumpſit lies; for a 
bare requeſt don't imply any promiſe : As if I fay to a mer- 


ff 


chant, I pray truſt J. S. with 1091. and he does ſo, this is of 


his own head, and he ſhall not charge me, unleſs Flay, 1 will 
fee you paid, or the like. And it ſeems likewiſe, that the 
promiſe ſhall not have relation to the firft requeſt of giving 
credit to Flud ; becauſe the intreaty for the credit was but for 
two pipes of wine amounting to 517. and the promiſe is for 
671. and ſo they differ in the ſums ; as if I requeſt J. S. 10 
enter into bond for J. D. for 101. and I will fee him paid; now 
if J. S. enters into bond of 207. for the payment of 10. for 
FJ. D. which 20. is recover'd againſt him, he ſhall not charge 
me on my promiſe but with 101. But non allocatur per Fenner, 
Gaudy and Popham ; for altho' upon the firſt requeſt only 
Aſumpſit don't lie, yet the promiſe coming after ſhall have 
reference to the firſt requeſt ; and although the requeſt was 
but for two pipes of wine amounting to 511. that Flud might 
have credit for that; yer when Roberts, who fold the wine, 
would not take (as appears) ſecurity but by bond of 1o0!l. for 


payment of 517. and all this matter is ſignified afterwards to 


the defendant, who agrees to ir, and promiſes to pay the 


677. this ſhall charge him; becauſe it has its eſſence and 


commencement from the firſt requeſt made by the defendant. 
As (per Gaudy) if I requeſt one to marry my couſin, who 
does fo, and afterwards tells me of it, and thereupon I pro- 
miſe him 1ool. this is a good promiſe to charge me, altho' 
the marriage was paſt, which is the confderation ; becauſe 
noiv the promiſe ſhall have reference to the requeſt, which 
Vide this caſe, Dy. 272. 6. The 


vant, and he thereupon becomes bail, and is condemn'd, and 


harmleſs, it is good, and he ſhall recover his damage in too - 
Mherefore judgment was given for the plaintiff, But Tel. 
werten juſtice was contra clearly, | 


afterwards tells me of it, and I promiſe him to fave him 


* 
G Weaver 


2 Leon. 224 
Godb. 31. 


638. 


2 Bac. Abr. 10, 


SS» 


— 
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8 Weaver ver ſus Clifford. 


Cro. Jac. 3. J F upon two Nils return'd againſt the recogniſor in Cliance- 
« . b3, ry, a Capias is awarded againſt him out of the Chancery, 


1 Roll. Abr. by virtue whereof he is taken by the ſheriff, and ſuffer'd to eſ- 
897. cape; yet no action of debt lies againſt the ſheritt upon this 
eſcape; for a Capias don't lie on a recognifance, bur Scire 


Debt on Eſcape. facias only: And therefore when the party is taken by the 


Recogniſance, ; f 
Caine) ande. Capias, he is not a priſoner by courſe of law; for the law 
Scire facias. has not ordain'd any ſuch means to arreſt him, and being in 


13 Ed. 1. c. 45. cuftody without warrant, it is not an eſcape; for that is only 
Chancery. upon a lawful commitment: And fo is the ſtatute V. 2. to be 
Cap. don't lie TE : . | . . : 
on xecogaiſance, Confirued, which gives the action againſt the gaoler, vis, 
23 H. J. 10. Where the party is in execution by courſe of the law, and 
Eſcape. that he is not in this caſe, hecauſe the law don't give a Capias 
on a recogniſance; and although the Chancery has ſuch 
courſe to award a Capias on a recogniſance, and has ſeveral 


. precedents of it, yet this is the uſe of that court only, which 

does not cloſe the mouths of the judges of the common law, 
_ 274. but that they ought to adjudge according to the law. Per 
oma a Telverton, Gaudy, Poph..m, juſtices : Penner ſiæſitavit; becauſe 
Ld.*Raym. 39), he conceived the award of the Capias only erroneous, and not 
*76, 1539, void: And in this caſe Tanfield Serjeart, and the Attorney 


2 2034. General ſhew'd a preciſe judgment in the caſe, 21 Elis. in 
an 5 the Exchequer, Clement Puſton's caſe, who was charged for an 
Stra. cog, 820, eſcape, where he being ſheriff had taken one on a Capias on 


1184. a recogniſance, and ſuffer'd him to eſcape ; and yet there the 


8 0 pe : recognifor was in priſon for felony before the Capias on the 
1 r 345 recogniſance was awarded, and came to the ſheriif's hands; 
51 g 


2 Com. Dig. 244. and year adjudged an eſcape to the party, although he was 
Cowp. 196. alfo the queen's pritoner for the felony : Yet the three juſtices 
3 Bl Com. 464. held their opinion ſtrenuoufly as before. 2rod Mo.. 


Term. Hill. 1 J ac. B. R. 


Chambers wer/us Maſon. 


* 


Co, Jac, 34. IN an action of trover for certain tithes ſever d from the nine 
8 - parts, upon non Culp' pleated; the jury found, that the 
(t. 47. 


g Corn Dig . prior of Wombridge in Comitalu Salop”, wa ſeiſed of the rect ory 
Cowp. 56. 1 | of 


7 


| Hill. 1 Ja & B. ; a 


— 43 
of Loppington, Ec. and by indenture 12 H. 8. demiſed the 
tithe corn and hay, to Milavard for eighty-one years, yielding 
41. per ann. payable at Wombridge ; and by the ſame 1aden- 
ture granted to the leſſee and his afligns dare & reddere year- 
e- ly 3s. 4d. for portage: The priory is diſſolved, and by mean 
ery, diſcents comes to queen Elis. who 26 Junii anno 37. demiles 
ef- the rectory with the appurtenances, & omnes Domus, terras 
this glebales, c. cum pertinen ad Reforiam pr ad" Spectan & cum 
cire endem Reforia uſualiter dimiſſa, locata, wel occupata antehuac 
the pro annuali reddit” 31. 16s. 8d. to Johnſon. Habend' from Mi- 
law chaelmas next, Si nulla Dimiſſio tunc de Rectoria ous in eſſe; 
in and yielding 31. 16s. $4. per ann, Sc. Et fi aligua Dimiſſio, 
only c. then Habendum from the end of ſuch demiſe, yielding, 
> be ut ſupra. The jury further found, that Fo/nſon aflign'd his 
VIS, intereſt to the plaintiff, that 34. 16s. 84. were only paid to "IX 
and H. 8. queen Mary, und EI S. yearly pro Rectoria predida ; 
pias that Milward's leaſe by the prior ended 43 Ez: that the Reeital in the 
uch corn taken by the defendant is part of the tithe of the rec- Eeaic. | 
eral tory ſever'd from the nine parts, c. Er i, e. So the 
aich whole matter reſts upon the plaintiff's title: And in this caſe 
aw, Zel verton mov'd for the defendant in argument againſt Serfeant F 
Per Coventry. I. That the rent reſerv'd by the prior is 4/. and Refervetion. 
uſe although 3s. 44. is to be paid to the leflee for. portage, yet Coveuant. 
not that is no part of the principal rent to be retain'd by way 
rney of defalcation ; for the words are, quod prior, &c. concedunt 
. in dare & reddere, ſo the whole 47. ought to be paid, and by 
ran way of covenant the leſſee is to receive 3s. 44. by the hands 
s ON of the abbot for portage, quod Curia conceſſit. 2. Yelwerton 
the mov'd, that the leaſe by the queen is bad; for there being Rent miſtaken. | 
the no conſideration expreſt, for which the queen ſhould make } 
ds; ſuch leaſe, it ſhall be intended that ſhe meant to part with no 4 
was other poſſeſſion than the abbot had demiſed before, and to I 
ces | have the ſame recompence which the abbot had; and in this | 
caſe it appears, 1. That the queen has demiſed the rectory, | 
whereas the prior demiſed bur part of the fruit of the recto- | i 
ry, v1. the tithe corn and hay. 2. She was induced to de- The King's = 
8 miſe the whole rectory with the appurtenances for 34. 16s. 8d. Grat. { 
1 thinking that had been the uſual rent formerly reſerv'd b S 85 
; the prior, whereas the prior's rent was 41. So in both thele 1 Co. 43. 
points ſhe was deceiv'd; for the recital of the rent in the 2 Co. 54. 
queen's caſe is material, where no other conſideration is 1 Term: Rep. 
mentioned in rhe patent. 3. Ir is incertain at what time * 9 
the queen's leaſe thould commence, for ſhe intended that - 
the whole leaſe ſhould have the ſame commencement ; 
and in this caſe as to the refory the leaſe by the queen 
| G2 | | might 
nine | | | | 
the | | | 1 Re I 
or 
of 


— — 
+ 


2 


= 


r 


— r 
— 2 2 - 
TE 
— 


— = 


— * * nt, ——T— K ᷣ ß. — — 


—— * = 
— ͤ— i : — 
—— D — ae nk — 0 2 . n 
8 * " = a * * I * 4 02 8 
a 2 o Re - — * 23 2 — CI 5 ne yur - is 
> SIE I | D ; * * 5 = ' ; 
x 4 a 4 4 45.4 & — - * 8 2 by 2 — — 975 = 2 — 
— — . S —— — . DANI out np agen Gp th IS 22 7 On . - 
— 8 p. l DA % — I . . 
; * 2 — — — Wee 


— — 
. i ni, 
2 - - 
0 Y þ ©. I * E 


Hill. 1 Ja e. B. R. 


Mo. 757» 
CTo. Jac. 73. 
T rover. 
Execution. 
hob. 207. 
Cro. El. 597. 
(a) 34 H. 6. 


36 a. contra. 


2 Bac. Abr. 370. 
5 Bac. Abr. 267. 
Cowp. 406, 

2 Hawk. P. C. 
418, 

i Term. Rep. 
730. 

Property in 
Gcods. | 
(b) 1 Lev. 282. 
1 Mod, 30. 

1 Ven. 52. 

1 Sid. 438. 

2 Sand. 47. 
contra. 

Vide Lutw. 589. 


Mo. 682. 


* 1 Brown], 84. 


Debt. 


__— 
— 


might commence immediately, for of that nulla Dimi ſſio eſt; 
but as to the tithe corn and hay it could not commence till 
the abbot's leaſe ended, which is found by the jury to be 
ended anno 43. So by matter apparent in the verdict, one 
and the fame leaſe, which was intended to be intire, would 
have ſeveral commencements, which ſhall not be. 2uod fuit 
conceſſum per Curiam ; Fenner being abſent. 


Ayer verſus Aden. 


VER being defendant in debt at the ſuit of J. S. a Fieri 
A facias iſſued to the ſheriff to levy the debt for 7. S. the 
{therift by virtue thereof ſeiſed the goods, but did not return 
the writ: The ſheriff is afterwards diſcharg'd, and a new 
ſheriff made: The antient ſheriff after his diſcharge ſells the 
goods to Aden the defendant, againit whom Ayer brought an 
action on the caſe on, trover, &c. and the aforeſaid matter 
was found by verdict. And adjudged pro Querente; (a) for 
the ſale by the old ſheriff aſter his diſcharge is void, for his 
authority cealed with his office ; and in ſuch caſes where the 
ſheriff has leiſed the goods by writ of execution, and is af- 


terwards diſcharg'd, he ought to turn over the goods to the 


new ſheriff, as he does his priſoners ; (6) and by the ſeiſing 
of the goods the owner's property is not alter'd ; for the 
ſeiſure is not any execution, but only the beginning of it; 
and the ſheriff after fuch feifure oughr to return the writ 
execared in tanto, and cannot by the law deliver them in 
Pais to the plaintiff ; for as the writ of execution is warrant- 
ed by the roll, ſo likewiſe ought the diſcharge and executing 
of it to appear of record; and the ſheriff after the ſeiſure, 
although he had continued in his office, could not have ſold 
the goods without a writ of Venditioni exponas, and tharas nor 


grantable till it appears by the ſheriff's return, that remanent . 


pro Defectu Empytorum. Adjudg'd by Popham, Fenner and Vel- 
verton, Gaudy being abſent. 


Pudſey w%/415 Newſam. 


EBT of _ with condition, if the defendant before 
Michaelmas do make, acknowledge and ſuffer, &c. all and 
every ſuch reaſonable ad and things, whatſoever they be, for the 


good and lawful aſſuring and ſure-making of the manor of D. to 


J. S. and is heirs, that then, &c. the defendant pleaded 
that before Micnaclmas the plaintiff rationabiliter non requi- 
bit the defendant ad faciendum, c. aligua rationabilia 
Adum & Ada, que forent pro bona & legitima Aſſurantia 
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of the manor of D. Se. | The plaintiff replied, that ſuch a 


day before Michaelmas he requeſted the defendant, guod ipſe 
conveiaret & aſſuraret Manerium de D. to J. S. c. ſecundum 


tenorem Conditionis ; and upon that they were at iſſue, and it 


was found for the plaintiff, and alledg'd in arreſt of judg- 
ment, that no ſufficient breach was aſſign d; for the plaintiff 
ought to have required an aſſurance in certain, vis. a feoff- 
ment, or fine, or, &c. and not to have requeſted that the 


. delendant conwetaret ; for the condition being ſpecial, all and 


every act and acts, the requeſt ought to have put the aſſurance 
to a certainty, what ought to be made. But non allocatur; 
but the iſſiie adjudg'd good, and the condition broke; for by 
the condition the defendant is to do all and every at whatſo- 
ever for the aſſurance of the manor of D. So that if the 
plaintiff requeſted a fine, a ſeoffment, a recovery, a bargain 
and ſale, the defendant ought to do all; but it was held, 
that he is not to execute any “ bond, or recogniſance for 
the enjoying of the manor, for that is but a collateral fecuri- 
ty, and is no aſſurance: Then when the plaintiff ebe 
the defendant to convey the manor in general, the defendant 
ought at his peril to do it by ſome kind of aſſurance; and if 
upon that requeſt the defendant had made a feoffment of the 
manor, yet if the plaintiff had after that requeſted a fine, 
the defendant ought alſo to have acknowledged a fine, and fo 
upon every ſeveral requeſt, he ought to make ſeveral aſſſir- 
ances ; and therefore in making the requeſt in general he has 
well purſued the words of the condition, and upon that the 


deſendant ought at, his peril ro make fome aſturance. Per 
fotam Curia m. | on | 


Perſival verſus Spencer. 


N an ation on the cafe on a promiſe, the plaintiff de- 
1 clar'd for 101. damage, and upon iſſue tried, the jury 
gave 131. which is more damage than the plaintiff declar'd, 
and judgment was given accordingly, vis. that the plain- 
tiff ſhould recover 134. by the jury afſeſs'd ; and this judg- 
ment was reverſed for this reaſon in the King's Bench f for 
the plaintiff is in law taken to have the beſt knowledge of his 


own damage, and he ſhall never recover more than what he 


declares for; but if after ſuch verdict the plaintiff had 7 re- 
tealed all the damages, but thoſe for which he declar'd, and 
then had judgment, that had been good : This record was 
removed out of the court of Northampton. 


Requeſt to make 
Aſſurance. 


Aſſurances. 
Bond. 
Re cog ni ſance. 


* Vide Cro. EL 
370, 371. 
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Caſe. 
Damages. 

T Ow. 45. 

1 Bullt. 49. 
Cro. Jac. 297. 
Poſt. 30. 

1 2 Show. 86, 


57. 

2 Sand. 380. 

10 Co. 16 b. 

2 Com. Dig. 522. 
1 Stra. 422. 

s Burr. 2790. 

2 Bl. Rep. 12 *. 


1 Term. Rep. 71, 2 Term. Ręp. 126. 388. 
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Raym 176, 80. 


Mouſe ver ſus — 


* 


F an inferior court holds plea, and it do not appear in the 
|| ſtile of the court how they hold it, viz. by charter or by 
preſcription, the proceedings in that court are erroneous, and 
all that enſues thereupon ; for all juriſdiftioa to hold plea 


reſts in the crown, and therefore the king's court ought to be 


informed, how that power is derived from the crown. Ad- 
judg'd upon a record removed out of the court of Grave- 


fend. 


; ; ( Trin. 2 14 8. 


Barnes ver/us Conſtantine. 


N action on the caſe in the nature of a conſpiracy : He 
declar'd that whereas, c. he was indicted before ſuch 
Juſtices ad diver/a Felonias, &c. necnon ad Pacem conſervandam 
aſſignat as a common barretor, and thereupon pleaded non 
Culp', and was lawfully acquitted, c. The defendant de- 
manded Oyer of the indictment, which was certified to be 
taken before ſuch juſtices ad Pacem conſervandam, c. afſignat” 
and upon that demurred, becauſe the indiciment certified 
varied from the indictment ſhewn in the declaration; for up- 
on the matter it is an acquittal before juſtices, who have 
other power than ſuch as is ſignified by the declararion ; tor 
thoſe are ad diverſa Felonias, Ic. necnon ad Pacem, and tne 
indictment certified is before juſtices ad Pacem tantum. And 
yet adjudy'd that the action lay; for they are not merely juſ- 
tices of another nature or power than thoſe which are men- 
tioned in the declaration; for both are juſtices of peace, and 
fuch as have power to receive ſuch manner of indictment : 
But if the declaration had mentioned juſtices of aſſiſe, and 


the certificate had been of a thing taken before juftices of 


gaol-delivery, it had been merely different; for they are diſ- 
tinct in power. Moreover this action is but for damages for 
a ſlander, which well lies, although the indictment is erro- 
neous z or, as it has been adjudged (as Telverton juſtice ſaid) 
if a bill is offer'd, and [gnoromus found. Na that. Per 
Pop ham, Gandy, Fenner and Yelverton. But Williams contra. 
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Ellis verſus Warnes. 


N debt for 120. the caſe upon the pleading was, that 

Warnes was indebted to Alder in 1o0/. on an uſurious 
contract, and Alder was indebted over to Ellis the plaintiff in 
1007. juſt debt; for which debt Warnes and Alder were bound 
to the plaintiff. In debt on this bond Warnes pleaded the 
uſury between him and Alder to avoid the bond ; Ellis the 
E replied, that Alaler before the bond was indebted to 
rim in 100. Juſt and true debt; for the payment of which 
Warnes and Alder were bound to him in the bond in ſuit, and 
that he was not Sciens in any fort of the ufury between 
Marnes and Alder; and upon that Warres demurr'd : And it 
was adjudg'd per Gaudy, Yetverion and Williams for the plain- 
tiff; for this is not uſury in the plaintiff, but only berween 
Warnes and Alder, by which the plaintiff, not being privy, 


ſhall not be pts” for although the ſtatute of uſury is > 


to be taken ſtricily to ſuppreſs uſury, yet it ought to be be- 
rween thoſe perſons who uſe corruption, and*not to puniſh the 
innocent, as the plaintiff is; for there can be no ſhift in him, 
having a due debt precedent; but if there had been no debt 
due to the plaintiff before, then clearly it had been uſury in 
the plaintiff, for there was no lawful cauſe to make the bond 


to him, but only to countenance the corruption between 


/arnes and Alder; and alſo (by Yelverton juſtice) if this 
plea by the defendant ſhould be good, then every man might 
be defrauded of his juſt debt; Br the creditor generally de- 
1nands a ſurety : And by this caſe, if the bar ſhould be good, 
by corruption between the debtor and the ſurety, to which 
the creditor is a, mere ſtranger, a man would loſe his debt, 
which would be miſchievous. But Pham and Fenner doubt- 
ed; for they conceiv'd the plaintiff ought to have taken a 
traverſe to the defendant's plea, which in truth cannot be; 
for he cannot traverſe a thing which don't he in his conuſænce, 
nor to which he is no party. 


Chambers verſus Maſon: 


— 


F N an action of trover for tithes, Sc. the caſe was, that 


the prior of Wombridge demiſed the tithes of the corn and 
hay of Loppington in Com Salop' to A. for 41. per ann, and by 


the fame indenture of demiſe covenanted dare £7 reddere to 


the leſſee, &c. for. portage of the rent to the priory 38. 4d. per 
ann e The priory is diſſolved, and comes by mean diſcents 
10 Q Elis. who an. 37. demiſes to B. for years the rectory 
of Loppington, with the appurtenances, and all glebe-land, 
houfes, Ec. Spedtan ad Reftoriam pred, & cum eadem panes 0 

; ante has 


Mo. 782. 

Cro. Jac. 33. 

1 Brownl. 85. 
Debt. | 
Uſury. 

Cro. El. 588, 
642. 

Com. Rep. 4. 

1 Saund. 294. 
Bur r. 1077. 

Ld. Ravm. 87. 
Stra. 1 55. 
Cowp- 727. 
Doug. 614, 713, 
742 

3 Bac. Abr. 7 o, 
701.1 

1 Hawk. P. C. 
39 


Ante 42. 
Cro. Jac. 34 
T rover. 


s Com. Dig. 427, 


Cowp. 36. 


— . BY <1, ade 9 Dee bo $9, * 
— 
nn E PP ů 333 ——— 
rr 8 — 2 


De — 
2222 


* — ET a headed 


8 8 Bos — DET —Y + ” — 
— a, er morn ” . 5 —— 
— ou ̃ — — — d Caf Co — — . — ag» 


„ 


8 e 


The King's 


(sia nt. 


x Lev. 49. 

1 Vent. 368. 

4 T om. Dig: 337. 
2 Hawk. P. C. 


557 
1 Term. Rep. 


229, 705. 


Caaſide ration. 


zo Co. 112. a. b. 


*% 


antehac uſualiter dimiſſa, pro Redditu 31. 16s. 84. habend' from 


Michazlmas next, if no demiſe for life or years be in eſſe of 


the ſaid rectory ; and if any demiſe thereof be, then from 
the end of the term; and tis found by ſpecial verdict, that 
the prior's leaſe was then in eſſe, and did not end till anno 43 
Eliz. And it was adjudg'd for the plaintiff, who had pur- 
chaſed the inheritance of the ſaid rectory, and that the 


queen's leaſe made to B. under which the defendant claim'd, 


is void for two reaſons, 1. Becauſe the queen was deceiv'd 
in her conſideration, vig. in the rent reſerv'd; for ſhe intend- 
ed to have the ſame rent which had been reſerv'd before; 
and the rent by the prior was 4/. for the 3s. 4d. for portage 


Was nat to be defalked out of the rent, but only to be paid 


by way of covenant, which covenant by the diſſolution of 
the priory is gone; ſo the queen ought to have been anſwer- 
ed 41. yearly ; and then when ſhe recites the rent to be 
37. 16s. 84d. where it really was 41. and intends to reſerve as 
much as was reſerved before, which was not ; for there wants 
3s. 4d. the queen is deceived: And (by Popham) the differ- 
ence is, where the queen is deceived in her intent, and where 
the is miſtaken in ber information; for if ſhe grants the ma- 
nor of D. of the value of 10. where it is of the value of 201. 
"tis ill ; for ſhe is deceived in her intent, for the ſmallneſs of 
the value feems to be the ground of her patent: But if ſhe 
grants the manor of D. antehag demiſed for 107]. where it was 
really demifed for 20/7. and ſhe reſerved 20l. tis good. And 
if ſhe grants the manor of D. quod quidem Manerium eſt of the 
value of 10. and it is in fact of the value of 20l. yet it is a 
good patent; for in that ſhe is deceived only in her informa- 
tion, and not her intent. The ſecond reaſon was, becauſe 
it appears to the court, that the tithes of the corn and hay 
were parcel of the rectory demifed by the queen, and in 
leaſe by the prior's leaſe : Then the queen's leaſe for the tithes 
demiſed by the prior could not take effect preſently, for there's 
a leaſe in being; and for the rectory itſelf it might take ef- 
fect nnmediately, for that is not in leaſe at all; but that is 
contrary to the queen's intent, that her leaſe ſhould take effect 
by parcels, vis. for the rectory immediately, and for the 


tithes of the corn and hay in reverſion, and in futuro; for 


Me intended to have all that which the demiſed in poſſeſſion 
at one and the fame time. Dν Mt Per totam Curiam. 


Iich. 


Nich“ 2 Jac. B. R. 
Charnell ver/us Holland. 


HE plaintiff declard, that the defendant ſuch. a day 
* and year dixit of the plaintiff, ' Thou haſt ftolen three 


/heep of one T. Diggins, and laid the words to be ſpoke at 


Witham in Com Eſſex. The defendant juſtified, and that at 
Dagnam in the ſame county Diggins had three ſheep, and 
the plaintiff ſtole them and carried, &c. wherefore he ſpoke 
the words Tempore quo, Ec. and upon iſſue, de Injuria 2 
propria abſque tali Cauſa; the venue was awarded from Wi- 
tham and Dagnam, and found for the plaintiff. And Telver- 
ton moved in arreſt of judgment, that the venue was miſtaken; 
for it ought to be from Dagnam only; for by the juſtification 
the words are confeſſed, ſo that the matter in iſſue is now 
only upon the cauſe, on which the words were ſpoke, and 
at was the plaintiff's ſtealing of the eep in Dagnam ; fo 
that the joining of Witham in the venue makes it vitious; 
for no part of the cauſe in iſſue comes from Witham. But if 
the words had been laid in one county, and the cauſe of 
juſtification in another county, then the trial ſhould be from 
wok, uod fuit conceſſum in omnibus per Gaudy, Yelverton and 
Williams juſtices. But upon view of precedents both ways, 
from both places, and alſo from the yo only where the 
juſtification was, judgment was given for the plaintiff. But 
where the defendant juſtifies in another place, if the venue 
he from the place where the words are ſuppoſed to be ſpoken 
only, it is not good: Quod vide adjudg'd in one Cage's caſe, 


Allein verſus Randall. 


HE plaintiff declar'd, quod quoddam Colloquium & Bar- 
gania habit" fuer hetween him and the defendant for 

the wood in ſuch a place, and that in conſideration of 10s. 
paid, and 2ol. to be paid on 20 Decemb. after, in the houſe of 
A. ad in conſideration that the plaintiff at the ſame time 
and place aſportaret Sufficientem /” EW fore obligat to the 
defendant for payment of 20. at a day to come, the de- 
ſendant promiſed that the plaintiff ſhould have and enjoy the 
faid wood\to his own uſe ; and ſhewed that he on 20 De- 
cemb, at the houſe of A. obtulit to the defendant. the 201. 
which was to be paid, & adtunc & ibidem aſporiawit B. ſuffi- 
centem /wminem fore obligatum to the defendant for the 
H other 


Cro. Jac. 43. 
Words. 07 
Venue. 
Juſtificat. | 
Venue from two 
Counties. 
Precedents. 
Cro. El. 870. 
Com. Dig. 324. 
2 l'erm. Rep. 
238. 


Vide 16, 17. 
Car. % © 
1 Sand. 246. 


1 Ven. 22, 263, 


Comb. 472. 


Aſſumpfi:. 
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Vide 1 Bulſt. 
169. 


Aſſumpſit. | 3 


ARNE Mich. 2 Jac. B. R. 
other 20). £c, yet the defendant had ſold the wood to Hare, 
2D þ whereby, Cc. and upon Non Afſumpfit pleaded, it was found 
Vide Hob. 6g, for the plaintiff: But judgment, quod Quer nil cap” per billum ; 
70, 77. for the plaintiff ought firſt to have ſhewn, quomodo B. fuit 


ſufficiens : That it might appear to the court to be according 


to the conſideration. and agreement. 2. He ought to have 
ſhewn not only that he a/portawit B. fore obligatum, but to 
have alledg'd in facto that he and B. became bound, & cb- 
tulerunt ſe ipſos obligari ; for perhaps B. came to be bound, and 
yer, being there, refuſed, Per Gaudy, Fenner and Williams, 
Popham and Telwerton being abſent. ä | ; 


Game & Ux' verſus Harvie. 


1 E plaintiffs declare, in conſideration that the wife 
Am Sola, Ec. v Junii 43 Eliz. at the inſtance of the 
defendant accommodaret to the defendant 30l. to be paid upon 
requeſt, the defendant promiſed to pay p-@difas zol. to the 
wife quando reguiſitus eſſet. The plaintiffs laid in facto the 

ol. to be lent to the defendant 1 Juni 43 Eliz. and that he 
ad not paid the 30. to the wife dum ſola, Ic. nor to the 
plaintiffs po/t diſponſalia, although he was by both the plain- 
riffs requeſted at B. 1 Maii 44 Fliz. ©c. And upon Non A 
ſumpfit pleaded, it was found for the plaintifts : And in arreſt 
of judgment Yelverion ſhewed that the conf deration was not 
ſufficient; for it is to pay predidas zol. and that upon re- 
queſt; ſo that it appears that the defendant was not to have 
any benefit by it, for it might be lent with one hand, and 
immediately demanded ; and moreover it ought to be the 
ſame 30l. in Specie, for ſo much is implied in this word pre- 
dias. But 'ota Curia clearly contra ; for when the inteht of 
the parties may ſtand with the law, it ſhall be expounded 
accordingly ; and the meaning of the parties here was to 
have predidam Summam zol and not the ſame money in Specie, 


O eo magis quia (as Popham ſaid) the promiſe is grounded on 


an accommodation, viz. a loan, which implies an uſe of the 
30/. by the defendant. Then it being agreed between them, 
that the defendant ſhould ufe the money, it is impoſſible for 
him to pay the ſame money in Specie that he receiv'd. But 
if a man delivers to J S. a bag ſealed with money, and the 
defendant promiſes to redeliver it upon requeſt, no Aſump/it 
lies upon this; for the defendant has not any benefit by it, 
for the money being in a bag ſealed, J. S. could not have any 
uſe or employment of the money at all; fo there he has only 
a Charge impoſed by the keeping, wide P. 44 Elis. before, the 
caſe of Riches and Brigges, which Telwerton cited to he re- 
verſed, and Gaudy and the court faid it was erroneouſly re- 
yerſed, Nuo Note. | | | | = Om 


+ 


Freſhwater. 


COVE 
that 
tail 
tion 
riag 
poll 
ner 
if t 
in | 
Con 


pea 


and 


pol 
doe 


Juft 


Atte! 


* tl 


ä — 


n= reg 
EI 4 


51 


Freſhwater verſus Rois. 


d 


Enant in tail covenanted to ſtand ſeiſed, in conſideration 

of a marriage to be had by his fon with the daughter 

of J. F. to the uſe of himſelf and his heirs till the marriage 
had, and afterwards to the uſe of himſelf for life, and af- 
terwards to the uſe of his ſon and his wife, the daughter of 
7.9. and the heirs of their bodies, and ſuffer'd a ſingle re- 
corery to that purpoſe, and died without iſſue. Adjudg'd 
that the entry of him in remainder dependant on the eſtate 
tail is congeable ; for firſt, in this caſe there is no conſidera- 
tion to raiſe the uſe, for the conſideration is only the mar- 
riage of his ſon with a ſtranger ; which, as to change the 
poſſeſſion, is not any benefit tothe father, but he is in a man- 
ner a ſtranger to this perſonal and peculiar conſideration : Bur 
it the conſideration had been for the eftabliſhing of the land 
in his name and blood, it had been good ; for that merely 
concerns the father. Secondly, the lingle recovery, as ap- 
pears 13 Cl. 4. binds only the eſtate in poſſeſſion, and preſent, 


and then coming in this caſe after the tranſmutation of the 


poſſeſſion by the covenant, when he was not ſeiſed in tail, 
does not bind the remainder. But it was agreed by all the 
Juſtices, that notwithſtanding ſuch covenant by tenant in tail, 
altho' as to himſelf it is an alteration of the eftate, yet to all 
ſtrangers he remains tenant in tail; for if he marries after 
fuch covenant to ſtand ſeiſed to the ufe of himſelf for life, 
* his wife ſhall be endowed. And (by Williams juſtice) it has 
been adjudg'd, if renant in tail bargains and ſells his land ro 
J. S. by indenture inrolled, and . S. ſells it again to tenant 
in tail; he is tenant in tail as he was at firſt. Vide according 
to this reſolution in Sir Hugh + Chumleis's caſe, fo. 52. a. 
S Blthnan's caſe, H. 35 Elis. | , 


Wolfreſton. 


PON a Latitat awarded againſt Wolfreſton, the ſheriff 
returned a reſcous tali die; but in the return of it there 
was no place mention'd where the reſcous was. And there- 
ore adjudg'd void; for ron conflat whether the arreſt and 
reſcous were within the county and juriſdiction of the ſheriff, 
to whom the procefs was direfed. But in the caſe of one 


Winch, the ſheriff returned a reſcous upon him at Dale in 


Comitatu Buck, which was the county to which the proceſs 
was awarded; and exception was taken, becauſe he did not 
tay, infra ballivam meam; & non allocatur; for if it is within 
the county, it cannot be otherwiſe taken; but to be within his 


H 2 bailiwick: 


Mo. 683. 

3 Burr. 1704. 

1 Brownl. 193. 
Treſpaſs. 
Covena' t to 
ſtand ſeiſed. 
Single Voucher. 
Change of the 
Tenant's Eſtate 


by Covenant or 


Recovery. 
Conſideration to 
raiſe an Uſe, 


© Noy 46. 
Dower. 

＋ Mo. 342. 

2 Co. 6. 4. 
C Cro. El. 279. 
i And. 291. 


Reſcous. 

Place. 

Sheriff, 

Arreit within a 
Liberty. 
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Debt. 


Cap. ad Satis fac. 


Mandate to the 
Bailiff of thę 
Dutchy. 

Elect ion to 
charge the She- 
riff or the Party. 


Vide Cro. Car. 
240. 


Re ſcouè. x 
Bill of Middle 
ſex. 

Latitat not 
abated by the 


Demiſe of the 


Queen. 


* 1 E. 6. cap. 7. 


Co. 30. a. 


Cro. Jac. 48. 
1 Brown! 83. 
Debt 

Baile. 

2 Roll. Abr. 
148. | 
Cro. El. 729. 
Hard 314. 


bailiwick: And altho' the arreſt was within æ liberty in the 
ſame county, yet the reſcous is illegal, becauſe the arreſt is 


good, and no offence except the lord of the liberty. Quod 


vide 11 H. 4. 2. 14 H. 6. Quare Impedit. | 


Wood verſus Harburne. 
OOD ſerjeant at armes recover'd on a bill of debt 
againſt Harburne, and had a Capias ad Satisfac' to the 


. 


ſheriff of Midaleſex, who made a precept to the bailiff of the 


liberty of the Dutchy, wiz. the Sawny, and the mandate was, 
ad Cap' Harburne ad re/pond Wood, where in fact it ſhould 
be 2d Satisfac', and the bailiff returned the precept ſerv'd, and 
the ſheriff return'd to the court, Cepi Corpus ſecundum exigen- 
tiam brevis ; and Yelverton mov'd for Serjeant Wood to have a 
new Capiat ad Satisfac' againſt Harburne ; for altho' the ſhe- 
riff by his return has charged himſelf to the plaintiff, fo that 
he may demand the execution againſt him, yet where the 
defendant was really never taken in execution for the debt, 
as in this caſe, but was only taken ad reſpond”, there the plain- 
tiff is at liberty to take new proceſs againſt the defendant. 
Dnod tota Curia conce ſſit. | 


Everard ver/us Blach. 


Lach took out a Latitat againſt Everard in the time of 
queen Elizabeth, which was ſerv'd in the time of this 
king, and Everard reſcued himſelf, and this reſcous was re- 
rufned by the ſheriff of F/ex, to whom, &c. And Bartlet 
mov'd the court, that upon the matter this is no reſcous, be- 
cauſe the Latitat by the death of the queen is abated and loſt; 
ſo the arreſt ill. But (per Curiam) contra, and that a Latitat 
is within the ſtatute * 1 E. 6. which is not loſt by the demiſe 
of the queen; for it is no original writ, but is in the nature 
of an execution grounded on a record precedent ; for every 
Latitat is founded on a bill of Middleſex precedent, and ſup- 
poſes that the party cannot be taken by the ſheriff of Mid- 
dieſes, quia latitat & difeurrit in another county; fo the La- 
titat iſſues on a fuit or greritur ſuppoſed to be depending. 


* 


Hargrave verſus. Rogers. 


FT HE bail enter'd into a recogniſance for A. that upon 

I 8 days warning A. compared. to any action to be brought 
by B. for ſuch a debt: Necnon, that if A. ſhould be con- 
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demn'd in the action, and ſhould not pay, that they would 
anſwer to B. the condemnation. B. Month an aCiton againſt 
A. in which A. was condemn'd, and did not pay ; wherefore 
B. brought debt againſt the bail upon the recogniſance, and 
ſhewed the ſuit againſt A. and the condemnation, and that 
he had not ſatisfied it; but did not ſhew that A. had eight 
days warning to appear to the action. And by Fenser and 
Jelwerton he need not ſhew it; for the condition of the re- 
cogniſanee depends upon two clauſes ; the one the appearance 
upon eight days warning, the other is the ſatisfaction by the 
bail, if A. does not pay the condemnation, comprehended in 
theſe words (Necnon): And in this caſe the action is brought 
upon the ſecond clauſe, wis. the default of A. that he has 
not anſwer'd the condemnation ; and therefore tis needleſs 
to meddle with that part of the condition, which goes to the 
appearance to the ation. But if the action had been brought 


on the firſt clauſe, then B. ought to have ſhewn in certain 
But Popham, 


the warning to have been given by eight days. 
Gaudy, and Williams contra; and that the plaintiff. ought of 
neceſſity to ſhew the warning to have been by eight days; 
for firſt it is not a condition to be perform'd between the par- 


ties, but between ſtrangers ; for A. is a ſtranger, and then 


the bail are bound only to anſwer ſuch condemnation in ſuch 
action in which eight days warning ſhall be given, for that 
is the ground of the whole; and there is no reaſon that A. by 


his voluntary appearance without ſuch eight days warning 
ſhould prejudice his bail; otherwiſe if the contion had been 


between A. and B. for there if A. had appear d without ſuch 
warning, it's his own folly, & wolenti non fit Injuria. And 
according to this opinion the plaintiff diſcontinued his ſuit, 
and the defendant order'd to put in new bail. Yued nota. 


St. George's Caſe. 
OT A, the practice in the King's Bench : That in all 


actions brought againſt any perſon upon any penal ſta- 
tute, the defendant ſhall put in common bail only, and not 


{ſpecial bail; and this was one St. George's caſe of Norfolk, 


upon an action brought againſt him on the ſtatute of 13 Elis. 
of fraudulent conveyances, where the rule /upra was ſhewn 


by the juſtices. 


The ſame practice in the King's Bench ; that an executor 
or adminiſtrator ſhall put in only common bail, becauſe rhey- 
are to be charged but with the goods of another, vis. of the 
inteſtate. | 
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Pigot 


Conſtruct ion of 
Condition. NJ 


2 Lev. 229. 
7 Term. Rep. 
645. | | 


Appearance on 
Warning. 


Injuria. 


Pen. Statutes. 
Informations. 
Common Bail. 
Stat. 13 Elia. 


1 Ven. 355- 


1 Sid. C3, 368. 
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Cro. Jac. 44. 
1 Brownl. 183. 
Re plevin. 
Iſſue. 
Traverſe. 

Cro. EL 479» 
Cro. Car. 494. 
Hard. 40, 69. 

1 Lev. 196. 
1 Saund. 227. 
Raym. 458. 
1 Com. Dig. 332. 
5 Com. Dig. 118. 
4 Bac. Abr. 388. 
5 Bac. Abr. 293. 
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What Iſſue ſhall 
be a Jeofail, 

Statute of 

Jeofails. 


Cowp. 342. 


. 396, 747. 
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Pigot ver ſus Pigot. 


Y Eplewin; tlie defendant avow'd, that Ellen Enderby was 
NK ſeiſed in fee of three acres in D. and took V. Pigot to 
hufband, by whom ſhe had iſſue Thomas; Ellen dy'd, the 
huſband in by the curteſy ; and Thomas, the heir in reverſion, 
granted the rent of 1005s. out of the three acres to the avow- 
ant, and for ſo much arrear, &c. The plaintiff in bar faid, 


That before Ellen had any thing, one Fiſter was ſeiſed in 


fee, and gave it to 7% Enderby in tail: Jon had iſſue Ellen, 


&c. who after the death of her father enter'd, and was ſeiſed 


in tail, and took huſband, ut ſupra, and had iſſue Thomas, ut 
ſupra, and dy'd; and Thomas being in reverſion, in the life 
of the tenant by the curteſy, granted, % ſupra, abſque hoc 
guod Ellen Enderly was ſeiſed in fee of the three acres ; and 
upon that iſſue was join'd, and found for the avowant ; and 
it was ſhewn in arreft of judgment, that in effect there was 
no iſſue join'd ; for the-traverſe of the ſeiſin of Ellen Ender- 
by is idle, for no title to the rent is derived from her; but he 
ought to have traverſed the ſeiſin of Thomas the grantor ; 
wherefore the iſſue ought to be of ſuch a nature, as might 
make an end of the matter in doubt, which 1s not in this caſe, 


no more than if the tenant in a Formedon would plead Non 
_ culp? - But (per Curiam) altho' an apter iſſue might be taken, 


and the traverſe is not good, yet it is aided by the ſtatute of 
jeofails; for the eftate of Ellen Enderby was in a ſort and by 
circumſtance material; for if ſhe was ſeiſed in tail, and it 
deſcended to Thomas the grantor, then by his death the rent 
is determined; but if the fee-ſimple deſcended to Thomas from 


Ell-n, then it enables the eftate of Thomas to be ſuch, out of 


which he might grant a ſufficient charge; and although it 
may be imagined and intended that after the fee deſcended 
from Ellen, that Thomas had changed it into an eftate-tail ; 
yet (per Popham) the court will not intend it now, be- 


cauſe the parties are agreed to doubt nothing, but whether 


Ellen was ſeiſed in fee or not when ſhe dy'd ; and that doubt 


is reſolv'd by the verdict : As if the defendant will plead the 


feoffment of J. S. to A. and B. and that A. dy'd, and B. 
Turvived, and enfeoffed the defendant, if the plaintiff will 
ſay, that J. S. did not enfeoff 4. and upon that they are at 


ive, and it is found againſt him, although it is no proper 


iſve ; yet it is aided by the ſtatute, becauſe the parties doubt 
nothing but the manner of the feoffment of J. S. whether it 
was made to . or not. And of that opinion were Pophan, 
Fenner, Yelyerton, Williams. Gaudy, contra. | 
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Tze Caſe of a Prohibition. 
7: HE ſuggeſtion in a prohibition was, that the plaintiff 
from time whereof, &c. had paid for tithes of wool 
and lambs 2d. and in proof of his ſuggeſtion per Teſes, ſpoke 
nothing of wool, but only that 24; had been paid for tithes 
of lambs ; and thereupon Henden moved the court to have a 
conſultation as well for the lambs as for the wool, becauſe the 


ſurmiſe is of a joint preſetiption £ modo deci mani for wool 


and lambs; and now no proof being for the wool, he has 
fail'd in the whole: But (per Curiam) there is a difference 
between a ſuggeſtion io have a prohibition, and a preſcripti- 
on compriſed in it, and a preſcription made in defence, or by 
way of plea in any original action; for in the latter caſe of 
a joint preſcription made for two things, a failure in one de- 
ſtroys the whole; becauſe that is by way of title: But, 
otherwiſe here, becauſe this prohibition is only to give ju- 


riſdiction to the king's court; and therefore, altho''the plain- 


tiff ſuppoſes that the court ought to hold plea both of the 
tithes of the wool and of the lamhs; and for the wool it re- 
mains payable in kind, and ſo to be determined in the Eecle- 
liaſtical Court; yet for the lambs, in which the Modus deci- 
mandi is prov'd, the court ſhall retain juriſdiction; for now 
upon the proof it ſhall be taken, that the preſcription, which 
makes the plea temporal, was only for the lambs. 2vod nota. 
Per Fenner, Yelverton and Williams, the others being abſent, 


- 


Molineux ver fus Rigges, | 


Mia as adminiſtrator of one Mering, extended a 


ſtatute on the land of one Rigges, and before his ac- 


_ centance pray'd that the land might be deliver'd to the ex- 


tendors ; wherefore. proceſs iſſued accordingly ; and before 
the return of the writ, Telverton mov'd the court, that the 
extendors could not have the land; becauſe ſince the extent 
Rig ges is dead, his heir within age, and in ward to the king; 
lo the king now in poſſeſſion, and the land in another plight 
than it was at the time of the extent; but non allocatur per 


Curiam: And (by Popham) the extendors ought to ſue to be 


relieved in the court of wards. Quad nota. 
Fiſh verſus Richardſon, 
"THE caſe was ſuch; Fi had a debt owing to him by 


the teſtatox Richardſon on a ſimple contract; and came 
| ns | Tir Sh gre 505 


Preſcriptiqn ia 
two Things, ſails 
in one, yet good. 
Tithes. 2 
Suggeſtion to 
have Prohibi- 
tion. 
Cro. El. 736. 
Moor. 911. 
Cro. Jac. 501. 
1 Saund. 42. 

1 Vent. 10). 
Noy 28, 44. 
2 Stra. 997. 
Cowp. 330. 
Doug. 378. 

1 Bl, Rep. 8. 
1 Term, Rep. 


She... 


Cro. Jac. 12. 
Statute-ſtaple. 
Where the Ex- 
tendors cannot 
re fuſe the Land. 
King's Ward. 
Court of Wards. 


Cro. Jac. 4. 
Aſfumpſit. 
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plaintiff would forbear /uit againſt him for @ time, 


Vide Moor 502, 
703. 8 
Cro. El. 804. 
ugh, 2 
0. 863, 054» 
x Ro. Rep. 379. 
Hetl. ; I, 8, 11, 
„„ q 
n. 378˙ 
1 Cem. Dig. 138. 


Aſſumpfit. 
Foreign Attach- 
ment. 


London. 


What ſhall be 2 
good Conſidera- 
tion on Aſſump- 
ſit. | 


the une the carrying away of the goods attached, the other 
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to the defendant and told him of it ; who ſaid, tha if the 

e pro- 
miſed to pay him; it is a good promiſe in law; for although 
the defendant might wage his law 'in an action brought 


againſt him by the law, becauſe it is of another's contract; 


et in law ſuch debt on ſimple contract remains a debt, and 
is not abſolv'd by the teſtator's death: And according to the 
book 10 Hen. 6. an action of debt lies againſt the executor 
for it; and if he pleads to it, and doth not demur upon the 
declaration, judgment ſhall be given againſt him; and the 
court ex Officio will not abate it without the challenge of the 

arty; but if the heir promiſes on forbearance of ſuit to pay 
fach deht, yet no Aſſumpſit lies againſt him; for there is no 


* Conſideration, becauſe the heir is liable to no debt without 


1 peciality. | 


Pikard verſus Cottels. 


I HE plaintiff ſhew'd that he was poſſeſſed of un houſe 


in London, in which Sebaſtian Underholfter had a cham- 
ber; that Sebaſtian was indebred to the plaintiff in one hundred 


pounds, and dy'd poſſeſſed of the chamber, and of ſundry 


writings and ſums of money ibid remanen; and that the 
plaintiff after his death, for the recovery of his debr, attach- 
ed the goods, c. being in the chamber, in the king's court, 
before the mayor, tc. in the plaintiff's hands for his debt, 
according to the cuſtom of the city ; and that the defendant, 
in conſideration the plaintiff at his requeſt would permit the 
defendant to enter into the chamber, and take and carry away 
the goods attached, neenon omnia Scripta obligat' there being, 
promiſed the ſame day to pay the plaintiff his one hundred 
pounds: And upon Non Aſſumpſit pleaded, and found for 
the plaintiff it was moved in arreſt of judgment, that the 
promiſe was upon no conſideration ; for, for any thing that 
appears, the debt was but upon ſimple contract, with which 
the defendant is not chargeable ; for he is a mere ſtranger, 


and no executor or adminiſtrator, for any thing that appears ; 


Alſo part of the conſideration being the diſcharge of the at- 


tachment, the plaintiff ought to have ſhewn that an action 


of debt was depending at that time; for there ought to be ſome 
perſon againſt whom an action of debt ſhould be brought; 
otherwiſe there could be no attachment: To which it was an- 
ſwer'd, that the ſhewing of the artachment was but the con- 


veyance, and not the ſubſtance of the action; and moreover the 


conlideration is not that the plaintiff ſhall diſcharge or releaſe 
the attachment, but only that he ſhall permit the defendant 
to enter into the chamber, and take and carry away the goods 
attached; and alſo there being two conſiderations expreſſed, 
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the catrying awa 7 of certain writt a ae. wht ch were 
not attached, ace the firft part of the confideration fhould 
be void; yet the other would be ſufficient te maintain the 


Action; and jud ment according. ro Qu *»P z Fae. Takes 


King ver/us Andrews. 


E caſe: That after the parties were at iſſue in tref- 
Il paſs, and an Habens Corpora awarded againſt the jury, 
the Common Pleas where the action depended; awarded a 
Superſedeas quia improvide, Ic. which was deliver d 0 the 
ſheriff, who notwithſtanding 'terurr'd the jury before the 
juſtices of aſſiſe, who proceetted ; and it was found for the 
plaintiff: And Yetverrion aſſigned the matrer a foreſa id for Er- 
ror; and the defendant pleaded, in nullo eft erratim - And it 
was adjudged error; for the error aſſign'd is a matter in ſact 
de pending on a matter of record; and then the defendant by 


pleading in nullo eſt errutum has confeſſed it, vis. that ſuch 


Superſedeas was awarded and delivered to the ſheriff before 
the trial: Whence it follows, that after the Superſedeas deli- 
ver'd, the ſheriff's hands were cloſed, that he could not pro- 
ceed to diftrain the jury, nor to return the writ before the 
juſtices of athfe. Vide 5 Elis. Dyer 222, 223. a Super fedeas 
directed to the ſheriff upon an exigent, and the coroners pro- 
claimed him outlawed when the fheriff had the Super ſeilens; 
and it ſeems to be error if the proclamation & quints exaus 


be after the Super ſedeas deliver d. 
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g | j Hill. 2] A. B. R. 
| Sir John Harpur ver ſus Beamont. 
* at Sir J. Harpur's houſe, and John Harpur As ſo: 


drew me forth to ſee a gelding, and then Thomas Beamont 
did throw his dagger at me twice, and thruſt me through the 


Þreeches twice with Nis rapier to hawe filled ne; all this was 
done by the inſtigation of Sir John Harpur, and I can prove 
it, And upon damages. given to 1ood. and in arreft of 


judgment, Popham Chief Juſtice, and Yelwerton were of 
opinion that the words weuld maintain an action; for 
when the words ſpoken by the defendant contain matrer of 
fact, and matter of intention; as the matter of fact was, 
Thomas Beamont threw Ais dagger at me twice, and thruſt 


me through the breeches twice ; the matter of intention was, 


Crd. Tac. 4 
pk 4 | 
Error in Fact. 


Cro. EL 33. 
4 Bar. Abr. $92. 
2 Hawk. P. C. 
418. 
1 Term. Rep. 
273, 279+ 


! And. 36. 
Mo. 73. 


Cro. Tac. £6. 
Act ion for 
Words. 

Cro. EL 191. 
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| | what the defendant collected from this fact, giga that it was 


done to have hilled him; and then coneluded, all it ua by 
the inſtigation of din ohn Harpur ; they ſhall be taken in the 
milder ſenſe, id eſt, that that was done, was done by the igfliga- 
tian, &c. and that was only the fin ing of the dagger, and the 
running him thro' the breeches, which is no ſlander, but an im- 
putation of a treſpaſs ; and ſhall not be taken to refer to that 
which was bur in the intention of the ſpeaker, viz. That it 
was done to kill him: As if one ſhould ſay, J. S. lay in wait 
or me, and his intention was to kill me, and he did it & the pro- | 
curement of J. D. Theſe are not words of ſlander to F. D. A 
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for they extend only to /aying in wait ; for that is the fact, 


| and the intention af the laying in wait is a by thing meant ta be « 
| de coupled with the other. But Gaudy, Fenner and Williams, ws 
| 4: +4  , cantra- For the words ſhall not be taken divided!ly, but alto- ' 585 
| gebeether as they were ſpoken, and fo import ſlander ; as if he i 8 
| Ero. FL. 308. had ſaid, Sir John Harpur procured Thomas Beamont 70 c 1 
b Car. 259.) it dagger at me, to kill me ; and then there is no queſtion but 1 
x Stra. 194. 19g. the words are actionable. Quod fuit conceſſum ab omnibus; and TON 
| —  Canth:214. judgment enter'd accordingly againſt the defendam, 
King ver/us Goſper and Shire, 
4 Burr 412. "F HE defendants in replevin, againſt whom judgment Chi. 
. 14 was given, aſſign for error, that where there were two 7 
Infant by Guar- avowants: One of them was within age, ſo he ought to have ja 
dian. Where appear'd by guardian, and not by attorney; but in the aſſign- en 


Infancy ſhall not ment of the error, it is not concluded to the country, vig. 


— ee z3 Et hoc paratus eft werificars, Ac. and the defendant in error #4 

J Aﬀgnment. pleaded in nullo eft erratum. Et per totam Cur ( Popliam bein 115 

| Error in Fact abſent) the judgment ſhall be affirm'd ; for when a man aſ- T2 

tied. ſigns error in fact, ne ought to put it to the country; for the N 

9 Co. 306. jurors only ſhall be triers of it, and not the judges ; and then th # 

in this cafe by not concluding io the country, it is an error \ wh 

not triable by the court, but in its proper nature by the coun- on 

try; fo it cannot be adjudged ; wherefore it is tantamount, - TRUE 

as if no error at all had been aſſigned; for the defendant by 8 

leading in nuth eft erratum, has not confeſled it to be error, Fur 

[on has only put himſelf upon the judgment of the court; Veet 

and the court in this caſe cannot be triers of it. QAuod nota TONS 
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Palmer ®erſus Welder. 


A Djudged una wore that the value belongs to the lord Cro. Jac. 66. 
without tender; fot it may happen that the infant may 18 > 

be eloign'd, or he may travel beyond ſea in his father's life- Value of 6, 

time, that the lord cannot come to tender; and the ſtatute riagg, 

which ſays, de mero Jure, ſhews, that the value is not any Tender. 

| thing given by law ſpecial, but by the common law and 3 = 468.) 

5 ; | | 5 . Com. 7e,- 

| rule of reaſon, in recompence of the loſs of the fervices, gg. 

which the lord ſuſtains by the nonage ; and alſo in this ac- Doug. 668. 

tion the tender is not traverſable. Quod nota. | 
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Barnes ver/us Worlich. 
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| N an Audita Querela brought by the E Maſſey and Cro. lac 67. 


others being his bail manuceperunt habere the plaintiff in Audita Querela, | 
8 Chancery ſuch a day ad flandum Juri in lac parte; and that = H. 5 | 
5 the plaintiff proſegueretur cum effectu, wiz. quilibet eorum ſub a ; 1 
pena 200l. to the uſe of the king, and 2007. to the uſe of Condition. | 
x the defendant, according to the ſtatute 11 Hen. 6. cap. 10. Standum Juri. 
£ 2s conceſſerunt &. quilibet eorum conceffit de terris, Ic. accord- 
ing to the ſtatute levari, Si prefar the plaintiff before the 
- king in Chancery on ſuch a day in forma prædicta non habue- 
Fo rint; ac ft idem the plaintiff his writ againſt the defendant 
_ in forma prœdlicta non proſequitur cum effetu ; and the plea was 
5 | proſecuted to iſſue, and judgment, quod Quer nil caperet per 
5 breve ſuum, Fc. prædictus tamen the plaintiff after the judg- 
5 ment hucuſque has not fatisfied the defendant the 200l. nor 
5 render'd himſelf to priſon till he thall fatisfy the debt Ju ta 
. Juris in hac parte Exigentiam, & fic idem the plaintiff non 
5 fetit Juri in hac parte, whereby the bail have forſeited their 
= recognifance ; and thereupon the deiendant demanded exe- 
Nh cution againſt them: And upon this Scire facias brought 
againſt the bail, they demurr'd, ſuppoſing that no ſufficient 
breach of the recogniſance is aligned ; for (per Codfrez) 
where the condition is parcel of the recogniſance, there he 
who ſues execution thereon, ought to ſhew the court 
"Ex that the condition is not perform'd ; which was not in this 


caſe'; for the recognifance lands upon two conditions 
1. If the bail havexhe plaimif in Chancery ſuch a day, &c. 
2. If the plaintiff proſecutes cum efefy ; and the firſt of theſe 
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conditions is not ſhewn to be broken, vis. that the plaintiff 
did not appear at the day, Sc. in Chancery; but the breach 
is afſign'd in a point out of the condition, wiz. that the plain- 

tiff has not paid the 200. Cc. but per Popham & totam Curi- 


tro 

am adjudged contra; for the words in the beginning of the wh 

recogniſance, vis. [Standum Juri] import the whole, and in- pat 

clude all that is to be done, vis. as well in the courſe of the tro 

proſecution, as in the effect of the ſuit, vis. execution; for vo! 

to proſecute cum effeftu, is to follow the ſuit, till judgment, ful 

and that is but part of the plaintiff's fanding to the law ; but all 

Finis Furis in this caſe is to pay the condemnation ; and there- th; 

fore theſe words in the end of the recogniſance, Si idem the pa 

> plaintiff his writ, Sc. do not make any new condition, but rel 

only in ſome fort expound in part theſe words, Standum Furie ov 

As appears by theſe words (in forma prædicta) twice inſerted, of 

which words refer to Standum Juri; for that is the form to 

mentioned before. th 

Ys th 

5 | Te 

Brigges ver/is Tompſon. 2 5 

1 to 

| n N this term, between the king and one Tompſon, in an in- in 

9 'Venire facis. 1 formation upon the ſtatute 21 H. 8. for taking to farm 5 

| Ld. Raym. land by ſpiritual men; the award of the Fenire facias to try ; 

| 1070. the iſſue was made returnable ubicung; Cc. but the writ of - 
Venire facias was made returnable coram nobis, omitting theſe f 


words ubicungue, fc. fo that it did not anſwer the award on 
the roll; and the King's Bench is removable, ſo that cram p. 


rr HIPPIE 


; nobis is altogether incertain, and out of courſe ; and judg- - 
. ment was ſtaid on this point. 8 "oy 
i p | | Pe 
| 3 | = f 
i Fairchild verſus Gaire. „ 
| | tl 
| | ET | We | pc 

Cro. Jac. 63. Reſpaſs for tithes of the church of B. on the verdict the by 
| 1 Brownl. 201. caſe appear'd to be, that the defendant was collated to his 
| 4 — this church, being a donative, by 4. and B. the patrons ; " 
ee. and that this church is exempt from the juriſdiction of every {c 
Þ Reſigna tion. ordinary. The defendant reſigned to A. and to C. who is a 8 
| Ordinary. firanger, & guibuſcunque aliis perſonis, who have intereſt, Ec- J! 
| S cleſiam uam de B. cum omnibus Furibus, Dc. both the patrons h 
. 7.4. Raym 8, palled their eſtates to P. who collated and inveſted the plain- il 
li 1 Mod. 11. tiff in the church; whereby he ſeifed the tithes in queſtion, P 
0 1 Wils 206. and the defendant took them; and concluded, Si conſtat 
If 3 2 5 Curiæ, that the reſignation is good, then pro Querente, other- 
| Cowp. 322, Vile pro Defend”, Ft per totam Curiam, judgment pro Que- 

1 Term. Rep, rente; for the reſignation is good, both in reſpect of the thing 

402. which is reſigned, and of the perſons to whom; for this 


FEY Rep. ; donative 


TIN 


— 


Paſch. 3 JA c. B. R. 


8 


c 


donative being exempt from ordinary's juriſdiction, the re- 
ſignation cannot be into his hands; and the incumbent ſhall 
not be compelled to keep the Church nolens wolens, if the pa- 
tron will accept it; and therefore there being no perſon to 
whom the reſignation can be made, but into the hands of the 
patron, it is good; and altho' the reſignation is to one pa- 


tron anda ſtranger, yet it ts good to both the patrons, and 


void as to the ſtranger; and the rather by reaſon of the words 
ſubſequent {quibuſcung; aliis perſonis) ; which words include 


all that have any manner of intereſt. Then when it is found, 


that D. who collated the plaintiff, had the eſtate of both the 


patrons, altho' no agreement is found of the patrons to the, 


reſignation, it is not material; for this. finding of the grant 
over to D. implies as much in a verdict; then this inveſting 
of the plaintiff in the church by D. is good to give him power 
to take the profits by reaſon of the firſt poſſeſſion ; and altho' 
the defendant reſignd only the church, yet that goes to all 
that belongs to the church, and that the defendant had as 
rector there; and therefore 6 E. 3.—is, that if the patron 
grants Eccleſium, it paſſes the advowſon. (But nota, Herle 
there ſaid that was in ancient time, ergo tis not ſo at this day; 
to which the court ſeem'd to agree:) Et per Curiam, (a) the 
raſignation is the ſole point which the court is to determine 
in this caſe, for of that alone the jury doubted; and that is 
only referr'd to the court. But per Popham Oh. Fut. if the 
patron of ſuch donative will not collate, there is no remedy 
to compel him; but-it is left to his conſcience, and he ma 

in time of vacation (b) take all the profits, and ſue for the 
tithes in the ſpiritual court: For this donative grew at firſt 
by conſent of all perſons who had any manner of intereſt, 
v2, the ordinary and pariſhioners. But Gandy, Fenner, Yel- 
werton and Williams contra, and that the ordinary might com- 
pel him to collate ſome dlerk; for Re&oria is only exempted 
from the juriſdiction of the ordinary, and not the patron ; 
and it goes only to charges to be taxed upon the church for 
the ordinary's attendance in viſitations, and ſuch like: And 
per Popham, altho' the church in the execution of the charge 
be ſpiritual, yet the patron may collate a meer layman, as 
well as the king may make a temporal man a dean, quod Spe 
accidit : But all the other juſtices contra, in caſe of the per- 
ſon which is merely ſpiritual ; but as to the deanery they 
granted that; for that function is temporal: And yet Williams 
juſtice ſaid, that lay-men, who have deaneries, ought to 
have and always have had diſpenſations from the archbi- 
ſhop: And if the incumbent, in this caſe of the donative, 


' preaches hereſy, or, &c. by the Attorney General and 


Popham, 


An A& A 


him who has In- 
tereit, and 2a 


ſtranger. 


Agreement im- 
plied in a Ver- 
dict. 

9 Co. 81. a. 
Firſt Pöſſeſſion. 


Special Verdi. 


I Inſt. 17. b. 


(a) 5 Co. 97. 2. 
Cro. Car. 22. 
Cro. El. 238. 
Mo. 267, 268. 
Jury's Doubt. 
No Remedy. 


(b) Vide Fitz. 
aid de Roy 103. 
Tithes. 
Spiritual Court. 


Dean, 


Dilpenſationa. 


Hereſy. 
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Ld. Raym. 1205. 


Cro. Jac. 6g. 


Words. 


Commiſſioner of 
Chancery. 

Star Chamber. 
Bribery. 
Indiftme:.t. 
Forger y. 

Palm. 67. 

Cro. Car. 488. 
3 Bac. Alt. 745. 
1 Hawk. P. C. 
312, 314. 

2 Salk 60g. 
3 Wils. 184. 


9 Co 70 b. 71. a. 


Popham, the ordinary may correct him ; for rector is not ex- 


empt from the juriſdiction, but Rectoria only: But per Gaudy, 


Fenner, Yelverton and Williams, the ordinary cannot meddle 
with him, for the perſon 1s privileged in reſpect of the place ; 
but the patron may by commiſtion in its nature examine the 
matter, and ouſt and deprive him upon cauſe ; Prod nota - 
And fic accidit in the cafe of one Covert, as Gaudy and Wil- 
liams faid, where the biſhop of Winchefter was donator of 
{uch donative. Fide 13 E. 4. ' 


S 


„ Sir George Moore ver/us Foſter. 


/ 


IR George Moore (with others) being a commiſſioner to 
examine witneſſes on a ſuit in Chancery between A. and 
B. A. one of the parties (poſito the defendant) ſaid to him, 


that he was a corrupt man, and that B. had ſet him on horſeback 


with bribes to ſuppreſs juſtice, truth and equity; and upon 
theſe words, Sir George brought an action; and this matter 
appear'd in the declaration, and it was found for the plain- 
tiff: And by Fenner and Williams) judgment ought not to 
be for the plaintiff; for the being a commiſſioner by the 
mutual aſſent and election of the parties, is not in any judi- 
cial courſe, but only arbitrary whether he will be or not; and 
alſo by the common law of the land, the-miſufage and miſ- 
carrying of a commiſſioner of the buſineſs is not puniſhable ; 
for he is not ſworn to do any thing, but it is only voluntary; 


alſo it does not appear that the commiſſion was return'd;; and ſo 


all former proceedings fruſtrate ; and altho' the miſdemeanour 
ofthe commiſſioner may be puniſhed in the Star-Chamber, yet 
that is but difcretionary, and not de rigore Furis. But Popham 
chief juſtice, Gaudy and Yetverton contra ſtrenuouſly; for the 
commiſſion in this cafe to the commiſſioners iſſues under the 
great ſeal, and is a ſpecial truſt and confidence which the 


court and the king (as appears by the ſtile of the commiſſion) 


repoſe in the commiſſioners: and to falſify this truſt is a great 


offence ; and for bribery to ſuppreſs truth, is a heavy ſlander. 


And if J. and F. are arbitrators between A. and B. and A. ſays 


to J. that he has taken ſuch bribes of B. that he is fallen from 


hearing any thing on his ſide, it is a ſlander puniſhable ; for 
by the common law ſuch corruption in matters of reference 
may be puniſhed by indictment ; and ſo may forgery be pu- 
niſhed at the common law; otherwiſe the law would be de- 
fective, to ſuffer ſuch offence without puniſhment: And altho' 
the commiſſioner is nat ſworn, nor the commiſſion return'd, 
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had by ſeveral leaſes demiſed the tithes to 


Ps Jang Bi. 


yet that does not extenuate the ſlander ; but the defendant's 


malice appears the fame. And judgment was given accord- 


ingly. 


Sir Richard Champernon ver fus Hill. 


N an action on the ſtatute of 2 E. 6. for not ſetting forth 
of tithes ; the plaintiff ſhew'd that the rector of Modbury 


had two parts of the tithes in three parts to be divided, and 
that the vicar of the ſame place had the third part of the 


tithes ; and laid it to be by preſcription as to the manner of 
the receipt of the tithes by the parſon and the vicar, from 
time whereof: He further thew'd, that the parſon and vicar 

| ox ; and ſo he 
being Proprietarius of the tithes, the defendant ſowed ſo 
many acres within the pariſh, viz. wheat, rye, Wc. and car- 


"ried them away without ſetting forth decimam partem deci- 


marum pradifarum to his damage, Ac. And upon Nil debet 
pleaded, it was found for the plaintiff; and in arreſt of judg- 
ment it was ſhewn, that the plaintiff has in this writ com- 
priſed ſeveral actions upon the ſtatute ; and this appears by 


his own ſhewing ; for he does not claim the tithes under one 


title, but under the ſeveral titles, of the parſon, vis. of the 
two parts, and of the vicar, wiz. of the third part; and no 
more than the parſon and vicar can join in this writ, by rea- 


ſon their titles are divided ; no more can the plaintiff, who 
claims ſeverally under them. And it ſeems, that the parſon 
cannot have this action againſt ſeveral tenants for not ſetting 


_ forth their ſeveral tithes, tho? all the tithes belong to him, 


becauſe he cannot comprehend two actions in one; quad Fen- 
ner concedit; but all the other juſtices contra; for altho' the 
vicar and the parſon in this caſe cannot join, becauſe they 


claim the tithes ſeverally by divided rights, yet when both 


their titles are conjoined in one perſon, as they are here in the 
plaintiff, then the matter of the title is likewife conjoined in 
one; and it is ſufficient to ſnew generally, that the plaintiff is 
Firmarius or Proprietarius of the tithes, without faying by 


what title; for this is but a perſonal action founded merely 


upon the contempt againſt the ſtatute, in not ſetting forth 
the tithes ; and alſo he doth not demand any tithes by this 
action, fo that the title cannor come in debate ; but the de- 


tendant is only to excuſe himſelf of the contempt: Vet it 


2 & 3E.6. 13. 
Cro. Jac. 68, 
1 Brown! 86. 
Moore 914. 

Noy Zo» 


Tithes demand- 
ed on ſeveral 
Titles in one 
Action. 

Cro. El. 290. 

1 Bac. Abr. 3r. 
2 Bac. Ahr. 104, 
10g, 


Joinder in 


Action. 


Poſt. 127. 


was agreed by all, that the plaintiff ſhould recover the tithes 


in damages, and ſhould not demand them again by any ſuit 
after his recovery in this action. Quod nota. : 


Damages. 


Paſch. 3 Jac, B. R. 


Cro. Jac. 64. 
Treſpaſs. 
Amendment of 
the veni re facias. 
| Ld. Ray. 1069. 


Cro. El. 554. 


Cro. Car. 38, 90. 
Hob. 68, 
1 Com. Dig. 316. 


3 Bac. Abr. 273. 


1 Stra. 138. 
Cowp. 407, 841 
Doug. 114, 115 
x Term. Rep. 
782. N 


(a) Poſt. 6g. 
Cro. Jac. 78. 


Statute of 


Jeofails. 
Salk. 454. 


Cro. Jac. 38. 

Hob. 117. 

1 Vent. 258. 
Cro. El. 52. 

I Com. Dig. 190. 
Salk. bs. 65 

Stra. 618. 


Doctor Nevil verſus Bates. 


ATT iſſue between the parties, the Yenire facias, upon 


which the trial was, was made returnable guind' Hill, 
and bore teſte 12 Feb. which is the laſt day of Hillary term; 
and yet (per Curiam) it ſhall be amended in the date of the 
teſte, viz. to iſſue forth before the return of it, and that in 


favour of trials; for it is but the default of the.clerk. And 


a precedent was ſhewn where the Venire (0 bore fe/te 24 
Feb. which is out of term returnable in the term time ; and 
it was amended. And alſo in the caſe in queſtion the Diftr” 
Furat likewiſe bore ze/te 12 Feb. which is the ſame day of the 
teſte of the Venire facias ; and this Difty in its nature iſſues 
after the Venire * vi return'd ; and amended alſo in that 
point, for it is but a miſpriſion of the clerk : But in the ſame 


caſe this term, between (a) Lee plaintiff pon Lacon for a 


treſpaſs in er After iſſue between the parties, and a 
VLenire facias awarded on the roll, (which award is always 
general) the writ of Venire facias was made (Vicecomiti ) omit- 
ting (Salop) for a ſpace was in the writ for it; but yet it was 
really executed by the ſheriff of Sap; and it was alledged 
in arreſt of judgment, that the Venire facias was vicious for 
that reaſon : But by Gaudy, it ſhall be amended; and per 


Fenner and Williams, it is as no writ, becauſe it is not direct- 


ed to any officer, and then it is aided by the ſtatute of jeq- 
—_—  Y” ; | 


— 


ir John Hollis ven. Briſcoe. 


H*® heeps thieves and traitors to do miſchief, and gives them 
nathing for their labour but blue liveries : And by Popham, 
the words are actionable; for the words (do miſchief) ſhall 


be intended in that kind, and according to the qualities of the 
perſons ſpoken of before, viz.. to do theft and treaſon; as if he 


had ſaid J. S. keeps @ perjured fellow in his houſe for his pur- 


' poſe, to ſerve his turn withal ; it ſhall be intended, 20 ſerwe 


his turn in perjury. But tota Curia contra in both caſes ; for a 
man may Keep thieves and iraitors, and not know them to be 
of ſuch condition; and likezvije he may heep them to do hurt and 
miſchief, and yet not in theſt or treaſon ; as to break down his 
neighbour's hedge, to chaſe his cattle, &c. and Judgment was 
enter'd, Nil capiat per billam. (This caſe was adjudged in 


Term. Hill. 2 Fas.) 
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Birket 
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Birket verſus Manning. 
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g EB T by J. Birks againſt Manning, as ad- Cro. Jac. 65. 
. D miniſtrator of J. S. The def8ndant pleaded Plene ad- 1 Browal. by. 
: minifiravit : The plaintiff replied, that he ought not to be eee 
e 5 3 Rx mendmeat. 
5 barred by any thing ſaid Per predidum Williclmum for he Replicuion 
5 ſaid Prædidus J. habet, & die Impetrati c. liabuit, di- amended after 
verſa bona, Ec. & hoc petit, fe. And i was moved in ar- Verdic. 
reſt of judgment, that there was not any iſſue joined; for 
, the plaintiff ought to have replied, that the defendant had | 
: aſſets, and he ſays that he himſelf has aſſets, which is not ro Jac. 885 
e : ; 7 : Jac. 587. 
: the matter in queſtion but (per Curiam) it ſhall be amend- palm 524. | 
i ed, for it is but the default of the clerk: As 9 Elis. Dy. Cro. El. 752. 
bo where it is ſaid, & Predi# Deſendens fimiliter, where it 5 ; b. 
it ſhould be Predi# Querens ſimiliter; and that has been often 5 5 
8 amended. | . . Styles 167. 
a | / 5 OW 1 Str a. 642, 
'S Cowp, 407. 1 Com. Dig. 329. 2 Stra.641, 686, 1023. 8 Mod 376. 
"E :  Covp. 425. 1 Term. Rep. 783. 
8 | 
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Middleton verſus Cheſeman. Rot. 723, "= = I 
N an action of covenant to deliver iron, the defendant Covenant. _ 
* . 3 . . Incertainty. | | 
5 pleaded two pleas iſſuable, vis. a delivery of the iron pum 41 
1 according to the covenant, and by his third plea he pleaded Piſcontinuance pl 
5 2 concord; upon which the plaintiff demurr d generally, « 1 
- Ez dicit quod placitum predi minus ſuffic', Sc. And (per „ bi 
oo Curiam) it is a diſcontinuance of the whole matter; for this phcithm- to 4 
wy word (Placitum is incertatn to which of the three pleas it what it reſets Il 
- {ſhall be referr'd, ſo that as to two pleas pleaded, the defend- : C 
50 ant remains unanſwer'd: Alſo if it ſhould be taken that this | 
n 1 
hs 1 
as 
in 


and by conſequence a diſcontinuance of the whole matter. 
| * totam Curiam. | 
in K Sir 


* 
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: | : | for 
Sir Edward Winter. Es 
| pen 
12 : = | pla 
Fame IR Edward Winter, and ſeveral others were indicted for 64. 
Weir. erecting a wear upon the river The, whereby the paſſage hor 
Where an la- of the ſubjects with boats, Ec. was ſtopped and hinder'd ; not 
ee a and it was laid to be in the time Eli. anno 43. and for the doe 
cem nuper Re- continuance of it ad Nocumentum of the ſubjects of the king ing 
ginz, as well as that now is; and fo the jurors conclude, that the ſaid wear Pop. 
contra Pacem was erected and continued contra Pacem Regis nunc, Fc. and and 
3 the indictment adjudg'd void, becauſe 'tis not as well “ con- me: 
es bo tra Pacem nuper Reginæ, as contra Pace n Regis nunc; lor the | Ver 
Salk. 636. commencement of the tort was in the time of the queen, and for 
Lutw. 1604. that was an offence to the crown at that time; for although for 
the parties might be indicted for the continuance of this tort as! 
only, without alledging i» fa#o, or expreſsly, when the tort ma 
commenced, yet the {cope of this indictment is not to make ſupr 
the offences ſeveral, as they are in ſe ; becauſe although the inn 
jurors have concluded upon both, yet they have found the mil 
peace of this king only to be broke. But, by Popham Chief 80 
z uſtice, if the . of the jury had been upon the con- acc 
tinuance of the tort only, then it ſhould be taken in law to tne 
be an indictment to that purpoſe only, and the other matter till 
of the finding of the erection of the ſaid wear to te but an as 1 
information Promodo Res geſta fuit: Or if the jurors had cau 
found, that whereas Sir Edward Winter, ©c. had in the time but 
of the queen erected, Ec. they continued it in the time of this Cu 

king, contre Pacem Regis nunc, it had been good; becauſe the 

expreſs matter found was only the cqurinuance of the tort, 

and the other but a recital or introduction to the matter 

found. Quod Curia conceſſit. Yelverton was for Sir Edward. 
The Caſe of an Haſtler. 
Aſſumpſit. N an action on the caſe on AMumpſit, the plaintiff declar- 
Requeſt. I ed, and ſhewed himſelf to be an hoſtler, and that the de- 


Act of Law, tendant brought his horſe to him, and agreed to give 64. 
livery for day and night ; and becauſe the horſe had been 

there for ſo many days and nights, as amountec to 20l. the 

plaintiff brought the action, and declared, Licet jepius re- 

quiſitus, without alledging a requeit in fudo:; And it was ad- 

* + Cro. EI. 74, Judg'd good; for + where the ground of the action is for a 


91, 229. debt, in which caſe the law implies the promiſe, there the 
oy 4: requeſt is not iſſuable, nor parcel of the confideration : Other- 
2 : oo N 33, wiſe where the action is founded upon a mere collateral me- 
£23. ter, and not upon a duty, for there the requeſt is iſſuable, and 
3 Sand. 33 ; | 5 ought 
3 Wil. 33- . 


1. 


2 


* 
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ought to be expeetaly alledg'd ; and altho' the agreement was 
for 6d. day and night, and the plaintiff has joined ſo many 
days and nights as amount to 20/7. and demanded a recom- 
penze upon the promiſe accordingly, yet it is good; for the 
plaintiff thall not be compelled to bring his action for every 


64. but the promiſe is intire in itſelf, viz. to pay all that the 


horſe ſhall take ſecundum Ratam 64d. day and night. And it is 
not to be compar'd to a * ſingle bond, on which the action 
does not lie till all the days are incurr'd; for there the writ- 
ing is ſimple in the whole: And in this caſe it was {aid by 
Popham Chief Fuſtice, that if a man brings his horſe to an inn, 
and leaves him there in the ſtable without any ſpecial agree- 
ment what to pay, there the innholder is not bound to deli- 
ver the horſe, till the party and owner has defrayed his charge 
for the horſe + but he may Juſtify the detainer of the horſe 
for his food and keeping: And after the horſe has eat as much 
as he is worth, the innholder, upon a reaſonable praiſement, 
may ſell him, and it is a good fille in law. Bur in the caſe 
ſupra, although the horſe had eat out his double price, the 
innholder could not fell him; for he has relied upon the pro- 
miſe ro pay 64. day and night, and he muſt reſt upon i ws 
So if a t taylor has my apparel to make, and he makes it 


accordingly, he is not obliged to deliver it till he is paid for 


tne making of it; but although in that caſe he may detain 
till he is paid; yet for default of payment he cannot fell it, 


as in the other caſe he may ſell the horſe ; the reaſon is, be- 


cauſe the keeping of the horſe is a charge, becauſe he ears ; 
but the keeping of the apparel is not any charge. Quod rota 
Curia conceſſit. 7 


* 


Broome wer/us Wooton. 


FN trover of certain goods in particular; the defendant 

pleaded that the plaintiff had brought the like action 
againſt J. & for the ſame goods before this action brought 
in which ſuit he ſo far proſeguutus et againſt F. S. that he 
had judgment and execution againſt J. S. and averr'd that 
the goods contain'd in both actions were the fame goods: 
Upon which the plaintiff demurr'd ; and it was adjudg'd 
againſt the plaintiff And a difference was taken by the 


whole court, where the demand and recovery is of a 


thing certain, and where of a thing incertain: As where 
two are bound in 100. to J. S. jointly and ſeverally, there 
recovery and execution againſt one is no bar againſt the 
other; for execution is not any ſatisfaction of the 100ʃ1. 
demanded ; according to the books, 4 H. 7. 22. E. 4.— 

as * 2 | and 


3 Borr. 1345. Stra. 2078. 1 Term, Rep. 273. 


Promiſe int're. 
Single Bond is 
intire. 


* Ow. 42. 

10 Co. 128. b. 
1 Hiiſt. 47. b. 
292. b. 

Cro. Fac. 50g. 
Cro. Car. 241. 


Hoſtler. 


+ Salk. 388. 

1 Rol. Rep 449. 
Mo. 879. 

Cro. Car. 271. 
Hob. 42. 

Sale of a Horſe 
for not paying 
for his Livery. 
T Palm. 223. 


$ Co. 14 
Ta) lor. 
oy 
| 
} 
Cro. Jac. 53. | 
Mo. 762. 
Ten 


Where judg- 
ment ag inſt one 
bars the Plaintiff 
againſt another. 
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S 2 Show. 394. 
3 Mod. 86. 
Lutw. 678. 
2 Show. 441, 
494. 

Comb. 4, 32. 


* » 


Action againſt 

Two. : 

Recovery 

againſt one. 

14H. 4 22. 

Thing certiin 

and incertain. 

1 Sid. 60. 

10 Co. 133. 

1 Veit. 214, 

317. | 

Raym. 2. 

2 Stra. 827, 
38, 830. 

4 awk. P. C. 

340. 

Ld Raym. 1629. 

F 

Noy 4. 


Treſpaſs. 
Latin Word im- 
Proper. 

Grant de bonis 
& Catallis. f 
Where a Bond 
paſſes by a 
Grant de bonis 
& Catallic. 
Acceſſorium 
ſequitur ſuum 
Principale. 


* Dy. 8. 

pL. 3. | 
Cro. Jac. 637. 
Cro. Car. 262. 


e e. BK 


and F. 4 — and Br. caſes. But where a treſpaſs is committed 


by two, which refts only in damages, and the plaintiff recovers 
againſt one, and has execution, there it is a good bar againſt 
the other. Imo it was agreed, that the very judgment is a 


_ ſufficient bar; for Tranfit in Rem judicatam, and the thing 


incertain 18 now by the judgment made certain, and fo alter- 


ed and changed into another nature than it was at firſt ; and 


therefore he cannot reſort to demand the incertainty again, for 
the firft judgment fhall be a bar to it. The law is the ſame 
of a battery committed by ſeveral, and a recovery againſt one, 


in an action afterwards againſt the other for the fame battery, 


the firſt recovery is a bar; as it was this very term agreed be- 


tween Hickman plaintiff, and Sir 7%. Poyns and his ſervants 


for the battery of Hickman. _ 


* 


Chanel wer/us Robotham. 


N treſpaſs, Quare bona & Catalla ſua cepit, wiz. unum Scrip- 

tum obligatorium, in quo continetur, quod J. S. tenetur to the 
plaintiff in 100. and declares of ſeveral other goods in ſpe- 
cial, and among others, De una Hama, Anglice, a Crow 09, 
tron ; and upon Non Culp' pleaded, it was found for the plain- 


tiff, and damages afleſs'd : But adjudg'd, Nil capiat per Bil- 


lum; for by Fenner, Yelverton and Williams, when a man ex- 


preſſes in Latin a thing to be taken by wrong, and engliſhes 


it; if the Latin word has no ſuch ſignification as is englithed, 
it is not good; and in this caſe Hama is not Latin for a Crow 


of Iron, but for an Engine with which a Houſe on Fire is pulled 


down ; but if he declares on a Latin word, which has no per- 
feat ſignification, nor ſo elegant as might be; yet upon his 
engliſhing of it whereby the plaintiff's meaning appears to 
the court, the plaintiff ſhall recover, and the jury thall be 
intended to give damages according to the declaration in La- 
tin, not having reſpect to the engliſhing; but when there is 
a proper Latin word to expreſs the thing taken, there if the 
plaintiff declares by another word, it is not good. But that 
was taken by Fepfam and Gaudy to be too nice, and to tend 


to the ſubverſion of ſeveral former judgments. But per totam 
 Curiam the action does not lie; becauſe he declares of divers 


goods and chattels; and amongſt others, he declares of the 
taking of a bond; for a bond, or the value of it cannot be 
demanded by the name of goods and chattels; for by 
fuch general name a bond does not paſs contrary to 25 H. S. 
Dy. the * opinion of Fitzherbert : And although it was 
objeGed, that the parchment and wax are Bona & Ca- 
taliz, and may pats by that name; yet for as much as 


the. 


8 + 
o 
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6 — A—_—_ * * 


words of the grant ought to comprehend the name of t 
principal. But (per Popham) if a man grams to J. S. al 
his goods and chartels in ſuch a box, and there are bonds 
in that box, there the bonds paſs by reaſon of the Tpecial re- 
ference expreſſed by the grant: Quod Curia conceſſt. | 


the debt included .and wrote upon it is the principal, 0 


Lee verſus Lacon. 


T2 paſs ; the action was laid in Com” Salop, and upon Nor 
Culp” pleaded, a Yenire facias was made Vicecom with 
a ſpace for Salop', but Salop* was not named at all, and by 
virtue of this writ the ſheriff of Salop empanell'd the jury, 
who found for the plaintiff; and the matter ſupra was al- 


ledg'd in arreſt of judgment, wiz. that the YVenire facias was 


vitious, fo a miſtrial : But by Fenner and Williams juſtices, 
tis as if no Penire facias had been awarded, and fo aided by 
the ſtatute of Jeofails; for in as much as the county, (vis. 
Salop”) is left out and omitted, the ſheriff of Salop” had no 
power nor authority to ſummon the jury, becauſe the writ, 
which is his warrant, was generally (Vicecomiti) and is not 
of any county: But fer totam Curiam, the better way is to 
amend it. In which this difference was taken, where the 
action is laid in Com Salop”, and upon pleading ſpecially, the 
iſſue is drawn to a foreign county, there the entry and the 
award of the Venire facias upon the roll is ſpecial, vis. to 
the ſheriff of the county where the iſſiie to be tried ariſes; 
and therefore in ſuch caſe a writ of Venire facias Vicecomiti 
(with a blank) will not be good, becauſe it ftands indifferent 
to the ſheriff of which county the Venire facias was intended 
to be awarded; and upen that incertainty it will be ill. But 
where the general iſſue is taken, or the matter is triable in 
the ſame county where the action is laid, there the Venire 
facias in the award upon the roll is only, Fiat inde Jurata, 
which ought of neceflity to be to the ſheriff of the county 
where the action is brought, and cannot be intended other- 


wiſe ; and therefore it is but the fault of the clerk, which 


ſhall be amended: And fo it was. Telverton pro Quer“. 


Baily verſus Moone. | 


T of battery in Plymouth before the mayor and 


bailiffs there; upon Non C:/p' pleaded (which iſſue 
appeared afterwards to be waived, and judgment to be 
given for the plaintiff) a writ of inquiry of damages 
was directed to the ferjeants of the mace there, that per 
| | Sacra- 


Hard. 117. 

4 Mad. 156. 
Salk. 654. 

Vide Cro. EL 
723, & Regiſtr. 
106. b. 

3 Com. Dig. 
348, 349. 
Doug. 194, 492. 
1 Term. Rep. 


237. | 


Cro. Jac. 58. 

U Brownl. 202. 
Treſpaſs. 

Void venire. 
County omitted. 
Statute of Jeo- 
fails. 

Venire facias 
amended. 
Incertainty. 
Ante-· 64. 
Doug. 114. 138. 
3 Term, Rep. 
782. . 
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Cro. Tac. 69. 
Error on Aſ- 
tumpſit. 
Conſ. in Law on 
Aiſumplſit. 
Damages more 
than Plaintiff 
demands. 


Cro. El. 544, 
£68. 
2 Roll. Rep 447- 


Ante 43. 


1 H. J. 16477, 
2 H. 6, 7. 4. 


conſideration in law, wvis. the debt precedent. 
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Sacramentum 12, Oc. they ſhould inquire, c. and it was 
made returnable ad proximam Curiam before the mayor and 
bailiffs: And upon a writ of error brought in the King's 
Bench, it Appear'd by the record returned, that the writ of 
inquiry of damages was taken before the mayor of Plymouth, 
who is alſo judge of the court, and for that reaſon it was re- 
verſed ; for-the writ warrants Te inquiry of the damages to 
be before the ſerſeants at mace, who for this purpoſe by the 


writ are made diſtinct officers; then an inquiry before the 


mayor is not warratited by any writ, and by conſequence 
judgment to recover ſuch damages taxed before a wrong of- 
ficer, to whom the writ was not directed, is erroneous. Prod 
zota Curia conceſſit. Yelverton pro Querente. 


Vale verſus Egles. 
T H E plaintiff declared in the court of Coventry on an 
8 _ Aſjumpfit, that whereas the plaintiff and defendant 


ſuch a day inſimul computaſſent, wiz. 4 Mauii, and the defendant 


was found in arrears 104. he in Confideratione inde promiſed to 
pay it 19 Maii after; and declared that the ee pi had 
not paid it the ſame 19 Die, although requifitus; to his da- 
mages 1o/. And upon Non Afſumpfit pleaded, it was found 
for the plaintiff, and damages given to 1ol. and for coſts 20s. 
and judgment accordingly ; and a writ of error was there- 
upon brought. And 1. It was afligned, that this action does 
not lie, becauſe no certain duty or ſum of money appears 
to be due, upon which to ground the action. But it was 
an{wer'd by the court, that by the accompt between the par- 
ties, that which was before incertain is reduced to a certain- 
ty, and of ſuch eſtimation in law, that the party may have 
his a#tion of debt, and by conſequence an Afumpft on the 
2. It was 
moved, that the party has recover'd more than he has de- 
clared for; for he has declared to the damage of 10. only, 
and he has judgment to recover 11/. To.which it was an- 
ſwer'd by the court, that the judgment is good; for the 
judgment for the damages is not more than the plaimiff has 
declar'd ; for the jury have ſever'd the damages and the coſts, 
vis. damages 107. and coſts 206. and accordingly ſhall the 
judgment be taken to be; and damages and coſts are given 
in the action for ſeveral cauſes; damages for the loſs 
ſuſtained before the action brought, and cofts for the 
trouble and expence in {uit ; otherwiſe it is a true rule, that 
the plaintiit ſhall not recover more in damages than according 


to his declaration; for the plaintiiF is by the law taken to be 


beſt conuſant of his own damage, and fo are the books 13 H. 7. 
2 H 6. 3 H 6. to be underſtood. 3. Error was moved that 
PRs the 


ſcquence no cauſe of action. 


0 Trin. 3 Ja C. B. R. 
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the plaint was enter'd 16 Maii 44 Eliz. and the plaintiff de- 


clares on an Inſimul computaſſent 4 Maii the ſame year, and 
that the defendant was then found in arrears, and in Con/idera- 


one inde he promiſed to pay the plaintiff the 100. 19 Maii 


after: And thereby it appears that the plaintiff at the time 
of the entry of his plaint, which was 16 Maii, had no cauſe 
of action; for till 19 Maii paſt, in which the promiſe was 
to pay the 10/. there was no breach of promiſe, and by con- 
| And for this reaſon, being ap- 
parent within the record certified, the judgment was reverled, 
Yelverton pro Defendente. | hs = ; 


Paler & Bartlet werſus Hardyman and his Wife. 


H E plaintiffs brought an action of debt in the Com- 
T mon Pleas againſt Paler and Bartlet, Quod reddant eis 
unum Dolium ferri, ad Valentiam 121. and declared upon a 
bill, predidum Dolium del. berand? within ſuch a time; and 


that the defendants had not deliver it accordingly, to da- 


mage, Cc. and upon Non eſt Faftum pleaded, it was tried 
againſt the defendants; whereby judgment was given, Quad 
Quer recuperent Dolium Ferri, vel Valorem ejuſdem, ad damna, 
Tc. and thereupon a writ iſſu'd ad difiringend' the defendants, 
Quod reddant preditum Dolium Ferri vel Valorem ejuſdem, & f 


non reddant Dolium, tune per Sacrament", tc. inquirat quantum 


idem Dolium walet, and before any return of this writ of in- 
quiry of damages, the. plaintiffs in the Common Pleas took 
a Cap as upon the judgment, and an Exigent upon that; 
wherefore the defendants brought a writ of error upon the 
matter aforeſaid ; and it was adjudged error for two reaſons: 
1. Becauſe the judgment is in the disjunctive, Puod Quer 
recuperent Dolium Ferri, vel Valorem inde ; which ought not 
to be, but only, Quod recuperent Dolium Ferri & ſi non Valo- 
rem inde; as in detinue ; for in this caſe it appears by the 
judgment that the plaintifls may elect which they will have, 
viz. Dolium, wel Valorem, which ſhould not be; for if the 
ton of iron is to be had, they ſhall recover that only; but if 
it is not to be deliver'd, zunc Valorem inde, and not before. 
2. Becauſe the judgment is nat perfect before the writ re- 
99 which iſſued to the ſheriff to diſtrain the defendants 
reddere Dolium, and if not to inquire of the value; and be- 
fore the return of the writ, nothing in certain appears where- 


on to ground a Capias, or other writ of execution ; for the 


Judgment comprehends no certainty, but is to be made certain 
by the return of that writ, Quod tota Curia conceſſit. Vel- 
Ferton pro Quer | e 


Mich. 


Plaint enter' d 
before Cauſe of 
Action. 


1 Brownl. 85. 
Error On Debt. 
Judgment diſ- 
junctive. 
Detinue. 
Judgment im- 
perſect till the 
Writ of Inquiry 
of Damages re- 
turn'd. 


Cro. Jac. 681. 


2 Rel. Rep. 126. 

Noy 80. . 
Stile 109. | 

1 And. 144. 
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Cro. Jac, 80, 


120. 


Words. 

1 Sid. 220. 

1 Com, Dig. 189, 
191. 


Perjury. 


Cro. Tac. 138. 
Words. 

Cro. Car. 337. 
1 Com. Dig 178. 
3 Bac, Abr. 874. 
4 Bac. Abr. 485, 


Mich. 3 Jac. B. R. 
4 | 


© Stile verſus Heape. 


Hou hiaſt moſt perjuredly preſented me at the Viſitation : Up- 

on theſe words the plaintiff brought the action, and 
ſhewed that he was a Sideſman in the parith of D. where, c. 
and was ſworn to execute his office truly, and to preſent of- 
fences within the pariſh ; and that he, Vinculo Furamenti 
aftrictus, preſented the detendant at the biſhop's viſitation, 
wherefore the defendant ſpoke the words : And it was found 
at the aſſiſes for the plaintiff; and it was moved in arreſt of 
judgment, that the words are not actionable : 1. Becauſe the 
defendant does not preciſely affirm any perjury to be com- 
mitted by the plaintiff, but ſpeaks by a term of ſimilitude 
(vis. perjuredly ;) as if one ſays, Thou haſt thieviſhly taken my 
money out of my. purſe ; theſe are not actionable : The ſame 
law if one ſays, Thou haſt dealt traiterouſiy with: J. S. no ac- 


tion lies: But Quære if they were, Thou faſt dealt traiterouſ- 


ly with the fing; by Yelverton juſtice. The ſecond reaſon 
was, becauſe the plaintiff does not ſhew what preſentment 
he made at the viſitation, ſo that it might appear to the 


court to be within the compaſs of his office; for if the plain- 


tiff preſents one at the viſitation for a quarreller, or for a 
thief it is out of the bounds of his office, and no perjury, 
although it be falſe, becauſe it is a matter not examinable 
there. By Fenner, Telwerton and Williams ; Popham being 
abſent, | | 


Harris ver/us Dixon, 


Rancis Harris fath procured and ſuborned one Smith to 

come thirty miles io commit perjury againſt his father, be- 
fore my lord of Wincheſter, and gave Smith 101. to that pur- 
fofe : And 4ol. damages given to the plaintiff. And in ar- 
reſt of judgment Telwerton moved that the words are not ac- 
tionable, becauſe it does not appear that my lord of Wincheſfler 
had any commiſſion or authority to take an oath, and then 
it cannot be perjury ; for he is not any judge known compe- 
tent to take an oath, unleſs by virtue of ſome commiſſion, 
which ought to be ſhewn to the court. Quod fuit conceſſum 


per Fenner, Yelvertin and Williams; Popham being ableny 


Telwerton for the deſendant. 
. Carpenter 


termi 
the d. 
by F 
by for 
ter'd ; 
On, a! 


a 


X — — | 1 
Carpenter verſus Collins. 
Norrington had iſſue a ſon and a daughter, and deviſed Mo. 774. | 


J * that his fon ſhould have his land at the age of twenty- 1 Browal £& 
four, and gave 4ol. to the daughter t6 be paid at the age of Debt 


Wenn hier wille enter intiff Demiſe 
twenty-two; and further willed that Carpenter the a Ne 


ſhould be his executor, and ſhould repair his houſes, and the Land, but 

have the oe ght and doing of all his lands and moveable gods Overüight. | 

p- till the ſeveral ages aforeſaid, and died. Carpenter the exe- Iatereſt. | 

1d cutor demiſed the land to Colins at will, Habend' a Feſto Die Ted ant at Will 

c. Mich' quamdiu Partibus placuerit, yielding yearly 3/. and | 

„f- brought debt for the 37. and eee that Colins enter'd and 

uti occupied a Feſto Die, Sc. uſque ad Feſtum Michi. And upon 

n, Nil debet pleaded, the jury found the matter ſupra, and that 

nd the ſon died, (but did not find of what age he was at the 

of time of his death, but only that the daughter at the time of 1 

he the death of the ſon was nineteen & non ariplius.) And found * 

m- the leaſe made by the plaintiff, and that the leſſee by virtue 

de thereof enter d, and continued poſſeſſion a Fe/to Die Mick? for 

my a year and more; and found that within that year the daugh- 

me ter enter'd, and that the defendant attorn'd to the daughter, 

ac- nd refuſed to continue tenant to the plaintiff. And by Fer- 

2 ner, Telverton and Williams, judgment was given againſt the 

ſon plaintiff; for, by Fenner and Lelwertan, the plaintiff took no 

ot intereſt in the land by the will; for the over/ight and dan of 

the his lands ſhall he intended only in the right of the heir, and ? 

RES to his uſe, becauſe the reftator thought not his ſon of diſcretion : 

Ir a and government till twenty-four years, and in the mean time 

ary, appointed the executor 70 o e and onder the land to the pro- 

able fit of the heir who wanted diſcretion ; like to 28 H. 8. Dy. 

eing 26, where Ceſtuy que Le declared, that F. S. thould have Cro. EI 658, 

: tam Gubernationem, &c. Pueromum, quam the diſpoſing, ſelting, 734. 

letting, and ordering of his lands: And per Cur” J. S. has it | 
only to huſhand for the profit of the children, and not other- | 
wiſe. But Williams juſtice conceivd that he had an eftate on | 
a limitation ta be getermin'd at the ſon's age of twenty-four, | 
and becauſe it does not appear at what age he died; (for il 

5 that is not found by the yerdict) ergo it is incertain, and there- 

th fo 


fore the entry of the daughter lawful ; for the limitation goes 
only to the age of the fon, and not to the age of the daus!i- 
ter; for the daughter's age ſhall be intended to be ſet don 
for the receipt of her legacy of 40/7. and for no other purpoſe. 
Then it was moy'd that within the time, in which this rent 
demanded is ſuppoſed to be incurr'd, the defendant has de- 
termin'd his will, as appears by the verdict, he attorned to 
the daughter, and refufed to be tenant to the plaintiff. But 
by Fenner and Williams, it is found by the verdict, that 
by force of the leaſe made by the plaintiff the defendant en- 
ier'd and occupied for all the time contain'd in the declarati- 
on, and more: And alſo that a tenant at will cannot deter- 

| L mine 
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Salk 413, 414. 

Ateyn 4. 

Cro. El. 776. 

3 Bac. Abr. 434. 
2 Burr. 1034. 

3 Term. Rep. 
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3 Term. Rep. 
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mine ſo ſhort a time before the end of rhe year; for that would 
be miſchievous to the leſlor, that his tenant at will ſhould de- 


termine his will, and deny the occupation two days before 


the end of the year, when he has taken the whole profit of 
the year. (And revera, vide 21 H. . Crook's Reports, and 
there Pater that leſſee at will cannot determine his will with: 
in the year, to the prejudice of the leſſor, but that he ſhall 
anſwer the whole rent reſerved.) But Yelverton contra; and 
alſo (by him) the declaration is not good ; for by the plaintiff's 
own ſhewing it appears, that there wants a day of the occu- 
pation for a year; for he declares that the defendant occu- 


pied it a Feſto Die Mich uſgue ad Feſtum Diem, Cc, whereby 


Cro. Jac. 300. 
+ Salk. 209. 
Ld.Raym. 171. 
Doug. 4559 461. 


Treſpaſs, 


fuit conceſſum by the other juſtices. 


Michaelmas day is excluded : But Nota, that it does not ap- 
pear the leſſee was expelled by the plaintiff who was leſſor; 
and no entry of a ſtranger upon him (although it be by his 
agreement) ſhall determine the leafe againſt the leſſor; for it 
is covin, if the leſſor is not privy and acquainted with: 2Quod 
But all agreed in the 
title againſt the plaintiff. (Quad Nota) Pephiam being abſent ; 
who on the report of the caſe by Thomas Warr (as Warr ſaid) 
was of opinion, that the plaintiff took an intereſt by the 
words of the will. Nota, Yetyerton pro Quer. 


F aldo verſus Ridge. 


. HE plaintiff declar'd for a treſ paſs in Great. long. meade 


in D. 12 Maii anno 1. with continuance, to his damage, 
Ec. 'The defendant pleaded proteſlando, that the treſpaſs is 
not continued Modo & forma, &c. pro placito, that at the time 
of the treſpaſs he was poſſeſſed of a cloſe called Mood end in 
D. for a certain term adtunc & adhuc wentur” cuidam Clauſe, 
called Little-long- meade, cantigue.adjacen', and that Great-long- 
meade to the ſame cloſe, called Little-long-meade, fmiliter eſt 
contigue adjacens & exiſtens in D. prædida: Quodgue the 
plaintiff fmiliter tempore quo, c. was poſſeſſed of the laid ſe- 


veral cloſes, called Little-long meade and Great long mende, for 


a certain term then to come; and that the plaintiff pradigo 


tempore quo, &c. debuit reparare, facere & manutenere jepes, &c. 
tam inter the cloſe called Mood end, and the cloſe called Little- 


lang- meade, quam inter Liitle- long męade and Greqi-lng-meade ; 


and that the defendant ſo poſſeſſed of the cloſe called Mood- 


end, tempore quo, c. poſuit Averia ſua pred into the ſame. 


Cloſe called Wed-end, to feed there; and ſaid in Fado, that 


the plaintiff tempore quo, Efc. permifit ſepes & Fenſuras inter 


the cloſe called Mood end, and the cloſe called Little-long meade, 
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and the ſaid cloſe called Great long · meade in quo, &c. for de- 
fault of reparation Remanere apertas, conſrac“ & minime repa- 
rat'; whereby the cattle aforeſaid put by the defendant into 
Wood-end, per fracturam ſepium, &c. between the ſaid cloſe Incloſure. 
called Wood-end, and the ſaid cloſe called Little-long- i 
meade, in, per & trans & extra Little-long-meade uſque 
in Great-long-meade in quo, &c. enter'd, and the plain- 
tiff's graſs adtunc H ibidem creſcen in the ſame cloſe, in 
which in default of ſufficient reparation, &c. conculcaverunt 
& conſumpſerunt modo & forma prout the plaintiff has declared, 
which is the ſame treſpaſs, &c. And two exceptions were 
taken to the bar. 1. Becauſe the defendant pleads generally, : 
that he was poſſeſſed of the cloſe called Wood-end, and does 
not ſhew of whoſe leaſe, nor for what time; and that is if- 
ſuable and traverſable on the part of the plaintiff, as appears | 
21 Elig. Dy. But per Cur' he need not, becauſe the intereſt Dy. 36s. b. 
of the cloſe called Wood-end is not in queſtion ; but is merely ; 
collateral to the thing in queſtion, and is but a * conveyance #* Cro. Car. 138. 
to the ſubſequent matter; for whether the defendant is poſ- 2 Mod. 70. 
ſeſſed or ſeiſed by title or by tort, the poſſeſſion and occupa- ou 45 | 
tion of the land is ſufficient to juſtify the putting in of the 1492. contra. 
_ cattle into that cloſe whereof he is poſſeſſed, although it be 
but at will. The ſecond objection was, becauſe the defend- 
ant ſays only Quod Quer. debuit reparare, Fc. and does not 
thew by what title, and in what ſort; as 19 fl. 6. 33-6. & 
21 H. 6. 5. a. are; where alſo this word {Debuit) cannot Where debuit 
make an ifjue triable by the country; for every man's ground reparare ſhall he 
has an encloſure in law, the bounds whereof his cattle ought Sd Pleading. 
not to paſs without ſhewing a ſpecial reaſon, as covenant ar | 
| preſcription to make anenclofure in fact. But per Curiam non 
allocat'; for the ifforonce is, where the right of encloſing to 
| charge the inheritance 1s in queſtion, and where the plea 
| goes only in excuſe of a treſpaſs ; as in Curia claudenda, he 
ought to ſhew the title in the Debet & Solet; for that is only 
in the right, and binds the inherirance for ever. 22 E. 4. 
Curia claudenda 2. 10 E. 4. 7. & 36 H. 6. Barre 168. but in Curia clau- 
this cafe it goes only in excuſe of a treſpaſs hac Vice; and denda. 
alſo the detendant is a ſtranger to the plaimiff's title, and 
cannot be preſumed to know by what title he ought to re- 
pair; as 19 H. 6. 33.6. if the tenant in a real action pleads | 
Jointenancy on his own part, he ought to ſhew of whoſe Jointenancy 
7 feoffment or gift, becauſe he well knows how he came to the Pleaded. 


- land; but if he pleads jointenancy on the part of the plain- 
0 tiff it is otherwiſe ; for he may well know that a ſtranger has 
t title with the plaintiff, and yet be ignorant by what 
ec title : So here, the defendant may well know that the plain- 
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tiff ought to repair the fence, and yet not know by what 
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title this reparation ought to be made. And (per Popham) it 
is good policy for the defendant in this caſe to be ſparing in 
ſetting down the plaimifl's title leſt he ſhould miſtake it, and 
ſo be trick d; joe therefore the bar is good by the manner: 
And judgment was given accordingly by Popham, Fenner and 
Yelwerton ; Hlilliams being of a contrary opinion. Telverton 
fro Defend" Hill. 5 Fac. this judgment was reverſed in the 
Exchequer, * and upon the record return'd into the King's 
Bench, they gave judgment, that the plaintiff ſhould reco- 
ver, contrary to the firſt judgment; for otherwiſe they ſaid 
the Jaw. wonld be defective: And a precedent was ſhewn in 
+ Winckcomb's caſe, 38 Elis. where the fame courſe was taken. 


Raynay verſus Alexander. 


THE plaintiff declar'd, that whereas the defendant was 
poffelled of ſeventeen tod of wool, and whereas Collu- 

guinm fuit betwixt them for fifteen tod of the ſeventeen tod, 
to be choſen by the plaimiff; the defendant in conſideration 
of 6/. to be paid on ſuch a day, &c. promiſed to deliver the 
plaintiff prædictas fiſteen tod of wool, and ſaid in Facto, that 


he was ready at the day to pay the defendant 6/. yer the de- 


fendant had not deliver'd the plaintiff the fifteen tod of wool, 
to his damage, Ec. And upon Non Aſſumpſit pleaded, it was 
ſound for the plaintiff ; and it was ſhewn in arreft. of judg- 
ment, that the declaration was not good, becauſe the plain- 
tiff had not ſhewn, that he had choſen fifteen tod out of the 
ſeventeen, and that is 9% a condition precedent ; and an act 


to be firſt performed by the plaintiff before the defendant is 


bound by his promiſe to do any thing: Quod fuit conceſſum 
per totam Curiam. But, per Popham chief juſtice, if the de- 
ſendant had ſold one of the tods of wool before election made 
by the plaintiff, that had deftroy'd the election, and made 
the promiſe abſolute, and had been a breach of it: The ſame 
law if the defendant would not have permitted the plaintiff 


to ſee the wool that he might make election; for that had 


excuſed the act to be done by the plaintiff, and had been a 
default in the defendant. And the matter aforeſaid is much 
enforced by the word Prædictas in the declaration; for that 
can be referr'd to nothing but the communication, by which 
the plaintiff of his own ſhewing ought to make election: 
Then the plaintiff omitting it in his declaration ſhews the 


fault is in himſelf, which onght to be removed before he can 


charge the defendant: Bur if the communication had been, 


that the plaintiff ſhould chuſe fifteen rod of ſeventeen, and 


the plaintiff had declar'd the promiſe to be to deliver fifteen 
tod generally, without ſaying ra dictas, there, if the pro- 
miſe had been found, the plaintiff ſhould have judgment; 
for the Colluguium might be conditional, and the promiſe 


abfolute. 
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abſolute. uod Nota. But the judgment was, * Nil capiat 
per Billam. | | | f 


Lapworth verſus Waſt. 


H E plaintiff declar'd for taking of certain corn, hay, 
1 beans, c. ſever'd from the nine parts at Ethorp in Com 
War” to his damage, c. The defendant, as to part of the 
tithes taken, pleaded Non CuP, and the plaintiff {militer ; and 
as to the reſidue pleaded a deviſe of the parſonage whereof, 
Sc. from Thomas Lapworth to the defendant at Wapenbury in 
the ſame county: And to enable the deviſe of the tithes in 


Ethorp, alledged Ethorp to be an Hamlet of Wapenbury, to 


the intent that all the tithes might paſs; and upon Non de- 
viſavit being in iſſue, the venue was only from WWapenbury ; 


and it was found for the plaintiff, Quad Thomas Lapworth 


non deviſavit; and the other iſſue of Non Cul they found for the 


defendant. And it was moved in arreſt of judgment, that the 
venue was miſtaken ; becauſe it was from Wapenbury only, 
and not from Ethorp; and they of Wapenbury cannot find or 
try a matter in Ethorp : And altho' it was anſwer'd, that 


creſpaſs lies for a treſpaſs in an hamlet, and that the defendant 


himſelf has by his plea confeſſed that Ethorp is but an hamlet 
yet fer Curiam the venue is miſtaken; for when the plaintiff de- 


clares on a treſpaſs in Ethorp, that by general intendment is 


preſumed tobe a vill, by which vill the matter which is there 
in iſſue onght to be tried: And altho' the defendant has al- 
ledged Ethorp to be an hamlet; yet that is only to enable the 
deviſe, and does not extend to the iſſue before, which is Nor 
CP for part; for in that iſſue the parties are both agreed that 
Eihorp is a vill, and that is a perfect iſſue by itſelf, which has 


no Coherence with the other iſſue, Non dewiſavit ; but if the 
defendant had pleaded his excuſe by the deviſe to the whole 


treſpaſs, and had alledged Ethorp to be an hamlet of HWapen- 


bury, and that only had been in iſſue, there the venue award- 
ed by the manner had:been good. Burt in this caſe the “ ve- 
nue was adjudged to be miſawarded, and that the plaintiff 


mould have a Venire facias de novo. Quod Nota. Yelverton 
pro Quer. 


Shelley werſus Alſop. 


Nan action on the caſe brought on a. promiſe ſuppoſed 
to be madeiby the defendant, on Non Aſfumpſit pleaded, 
and tried in a baſe court in the town of Stafford; the jury 


{and that the plaintiff by non-performance of the pro- 
wiſe ex parte of the defendant had ſuſtained damage 50s. 


and 


Cro. Jac. 86. 
i Brownl, 203. 
Treſpaſs. 


5 Com. Dig. 106, 


122, 


* 16& 15 Car. 2. 
c. 8. 

1 Sand. 246. 
Comb. 472. & 
vide 5 Mod. 405g. 


Venire fac' de 
novo. 


A ſſumpſit. 
Verdict. 
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| and aſſeſſed coſts, and judgment accordingly; and upon er- the d 
| ror brought thereon, it was reverſed on the firſt motion by wher 
1 Fenner, Telverton and Williams; for the verdict given by the for th 
| | manner is no verdict ; for they have not found the matter in ter al 
i 7 | iſſue, with which they were charged, vis. whether the de- | ſo in 
[| fendant Afſumpſit, necne ; ſo it is altogether incertain and im- plain 
b erfect : For this finding by the manner, that the-plaimiff has muſt 
i faſtained damage 50s. by non- performance of the promiſe, is Nota. 


| | but a finding of the Aſſumpfit by a foreign implication, which 

is not good on any general iſſue; no more than in treſpaſs, on 
Non Cul pleaded ; the jury find that the plaintiff is damni- 
| fied 51. ol the entry of the defendant ; this is not good ; for 
j they ought to give their verdict preciſely according to their 
| charge. Quad Nota. Yelverton * counlel with Alp b. 


Jeffrey verſus Guy. 


1 Brownl. 89. EBT on bond; the condition was, that if Jeffrey the 
Error. defendant performed all covenants in ſuch an indenture, 
that then, Cc. and one covenant was, that he ſhould permit 
Guy the plaintiff de Tempore in Tempus, to come to ſee if re- 
parations were made of an houſe demiſed by Guy and Kathe- 
rine his wife to Feffrey for years: In which the caſe was, 
that John Bill and Katherine his wife were tenants in tail of 
the houſe, and had iffue William; John died, Katherine mar- 
ried Guy the plaintiff, they made a leaſe by indenture to Fef- 
Where a Breach frey for twenty years, yielding to them and their heirs 3/. 
of Covenant rent per annum, with ſuch covenant as above; and Jeffrey 
| er he pleaded in bar the former intail, and the death of Katherine, 
1 My and that William the iſſue in tail ſuch a day enter'd, before 
4 which entry no covenant broke. Guy replied, that William 
came with him upon the land to fee if reparations, &c. 
abſque hoc, quod William intravit modo Ef forma, Sc. and iſſue 
chereon, and found for the plaimiff, and judgment in the 
Common Pleas: Wherefore 7efrey brought error in the 
King's Bench, and the judgment was aftirmed. But the 
error aſſign'd was, that Guy had not laid any breach of cove- 
nant in Jeffrey, and ſo had not ſhewn any cauſe of action. But, 
Ante 24. per Curiam, he need not in this caſe : for by the * ſpecial iſſue 
Cro. El. 320. tender'd Feffrey he has obliged the plaintiff to make a ſpecial 
_ 4 replication to that point tender'd ; and then the plaintiff can- 
3 5 þ not proceed further: And therefore it is not like the caſe of 
V Sand. 103. an award, where in debt on a bond to perform it, the de- 
Arbitrament. fendant pleads Non fecerunt Arbitrium, there the plaintiff in 
: his replication ought to ſhew the award, and aſſign a breach; 
becauſe the defendant's plea is general: But in ſuch caſe, if 
| : the 
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the defendant pleads a releaſe of all demands aſter the award, 


whereby he offers a ſpecial point in iſſue, here it is ſufficient 


for the plaintiff to anſwer the releaſe, or other ſpecial mat- 
ter alledged by the defendant without afligning any breach; 


ſo in this caſe the defendant's ſpecial plea has diſabled the 


plaintiff that he cannot atſign any breach of covenant, but 


muſt of neceffity anſwer the ſpecial matter alledged. Ruod 


Ao. Velverton pro Guy. 
Hutton verſus Barnes. 


Irin being ſued in the Spiritual Court in Durham for 
1 tithes, brought a prohibition there, and ſuggeſted that 
the prior of Durham was ſeiſed of the grange of S2/gerfonwick 


in right of the church, vis, the priory ; and preſcribed in 


the prior and his predeceſſors to hold that grange without 
payment of any tithes ; and ſhewed the diſſolution of it, and 
how it came to Hi. 8. and the ſtatute 31 H. 8. to hold it as the 
houſe of religion. held it before; and derived ro himſelf a 
leafe for fifty years from queen Elis. and after his preſcrip- 
tion laid in non Decimando, ſhewed how the defendant ſued 
him in the Spiritual Court for the tithes of forty fleeces of 
wool. To this the defendant pleaded that he ſued the plain- 
tiff for the tithes of 400 fleeces of wool, and prayed a con- 
ſultation; and for the variance between the libel and the ſug- 
geſtion the juſtices of aſſiſe awarded a conſultation, and ad- 
judged double coſts to the defendant. And Yetverton al- 
ſigned both theſe matters for error. And per Curiam they are 
error ; for the variance is not material here, becauſe the 
plaintiff preſcribes in non Decimando, and thereby ouſts' the 
Spiritual Court of all manner and power of juriſdiction for 
any tithes ariſing from this grange, becauſe ir is diſcharged 
in ſe; but if the ſuggeſtion had been on a Modus decimandi, 
then it would be otherwiſe ; for there the ſuit for tithes be- 
longs originally to the Spiritual Court ; and therefore there 
the ſuggeſtion ought to agree with the libel ; for if the par- 


ſon libels for tithe of hay, and the other will ſuggeſt a cuſ- 


tom for tithe of corn, that is not to the purpoſe ; for it is 
not for the ſame thing : The ſame law where they vary in 
the quantity of the tithes demanded, becauſe the ſuggefti- 
on is grounded upon the libel, and the plaintiff is to ſtay 
the proceedings there but for one cauſe certain: But in 


the caſe ſupra the ſuggeſtion diſcharges the Spiritual Court 


from all manner of power for any tithes at all; and therefore 
the variance not material, 2. The judgment for double coſts 
ets was 


Error on Prohi- 


bition. 


Preſcription in 
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Conſultation. 
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Libel. 
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Hob. 300. 
Conſultation 
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Action for ſlan- 
dering his Title. 


5 Non Cul pleaded, it was found for the plaintiff, And it was ho 


Cro. Jac. 88. 


Noy 13. 


x Brownl. 90. 


Mo. 775. 
Debt. 


Flemiſh Money. 
1 And. 118. 
x Cro. El. 536. 
Carth. 322. 


s Com. Di 
"263. 


_ judges are not appriſed of Flemiſſi money; and alſo when the 


— 


was error. on the expreſs letter of the ſtatute 2 E. 6. which 


gives double coſts only for want of proof of the ſuggeſtion, ' 
and for no other cauſe. 2uod Nota. | 8 | 


** 


Cruſh verſus Cruſh. 


HE plaintiff declared, that whereas he was ſeiſed of 
T certain land, in which he had good right and title, &c. 
The defendant malitioſe to hinder the plaintiff in the ſale of it, 
and alſo to diſcredit the title in it, utter'd theſe words: He 
had rather buy the title of Thomas Cruſh (who was the plain- 
tiff's younger brother) than the title of the plaintiff; and he 
further ſaid, That he had ſeen an indenture to lead the uſe of a 
fine, whereby it appear d, that the plaintiff had no authority to 
fell the land; and declared to the damage of ioo. and upon 


moved in arreſt of judgment, that the words import no flan- 


der to the title; for as to the firſt words, they do not import 


any colour of action ; for they ſhnew only the private and par- 
ticular inclination of the defendant, who in his own choice 
had rather buy the land of the younger. than of the elder brother, 
and that might well be without any impeachment: to the 
plaintiff's title; for perhaps the inheritance was in the 
younger, and the freehold only in the elder, or the like; and 
tor the other words, they are not any diſcredit to the plaintiff's 
title in the land ; for the title may be good and ſure, and yet 


the words true, viz. that he has no authority to ſell it; for it 


may well be, that the land is tied with a perpetuity, that he 
cannot fell it, and yet the eſtate and title good. Quod fuit 
conceſſim per Fenner, Yelverton and Williams; Popham being 
4 And Ni cap per Billam enter'd, 2 e 


Raſtell werſus Draper. 


EBT; che plain: iff demanded 497. and declared that he 


1 Maii anno 1. fold to the defendant twenty Northern 


cloathes for 60. Flemiſh, to be paid on requeſt, which 60ʃ. 
Flemiſh attingunt ſe to zal. Engli/h ; and that the defendant, 
licet ſepius requiſitus, had not paid the 39). ad Dampnum, c. 
The defendant pleaded Nil debet ; and it was found for the 


plaintiff, and moved in arreſt of judgment, that the plaintiff” 
ought to have demanded the ſum according to the contract, & 


which was for 60l. Ilemiſt, and to have ſhewn that it amount- 


ed to 39). Englifh. But per totam Curiam, non allocat' ; for the 


debr ought to be demanded by a name known, and the 


plaintiff has his judgment, he cannot have execution by 


ſuch name; for the ſheriff cannot know how to levy the 


money 
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Mg in Flemiſh; and moreover it is now made good by the 
verdict, for they haye found the debt demanded, wiz. 39/. 
But if the contract had been for ſo many ounces of Flemi/h 
money, or for a bar of filver or gold, there it could not be 
demanded by the name of 2ol. or ſuch ſum ; becauſe it is not 
coin, nor is uſed in trade or merchandize ; but there he 
ought to hare a writ of Detinue, and thereby he ſhall reco- 
ver the thing or the value: As alſo Lib. Intr. 158. is the pre- 


cedent, where debt was brought on two ſeveral bonds, and 


demanded 281. and declared ſeverally on each bond, that he 


debet 191. 18s. de moneta Flandrig. And 34 H. 6. 12. agrees, 


and 9 E. 4. 42. But rota in this cafe, the plaintiff if he 
would might have declar'd. in the * Detinet, and good allo ; 
for the precedents 
plaintiff. 


Sin Aud. Nowell, 


S. and ſeveral others were indiQed for a forcible entry 


into an houſe parcel of the manor of D. which was the 
freehold of Sir Aud. Nowel}, and whereof one Fracy was cuſ- 
tomary tenant, and for diſſeiſing Sir Aud. and expelling Fracy 
therefrom, UT. and altho' in this caſe Sir Aud. endeavour'd 
and moy'd that no reſtitution ſhould be had, (for in truth the 
entry of thoſe who were indicted, was by the command of 
Sir Aud. upon Tracy, who had forfeited his cop; hold) and 
that it was objected, that reſtitution is only to be made in 
reſpect of the freehold ; and Sir Aud. who is ſuppoſed to be 
diſſeiſſed of the freehold, does not require it, but the contra- 
1 ; yet per Curiam reſtitution was granted in reſpect of Fracy 
the copyholder ; for in regard the indictment is a record, by 
which the diſſeiſin of Sir Aud. and the expulſion of Fracy ap- 


Pear, the court in diſcretion, and the jury alſo, ought to re- 
form the wrongs in their ſeveral degrees, and that is to re- 


ſtore Fracy firſt who was expell'd ; and thereupon the reſtitu- 
tion to the freehold follows ex conſequenti. But if the indict- 
ment had been only of a diſſeiſin, without an expulſion, there 


no reſtitution could be, unleſs on the prayer of him who had 


tne freehold : And (by Williams juſtice). according to this 
caſe was it likewiſe ad judg'd in the caſe of the lord Norris, 
who having made a leaſe for years to A. and ſeveral being 
indicted for a forcible entry upon the poſſeſſion of A. and 
diſſeiſing the lord Norris, and expelling 4. and altho' the lord 


Morris withſtood the reſtitution, yet nolens wolens it was grant? 


ed, to redreſs the wrong done to A. the termor, who by the 


indictment is found to be expelled. Quod notg, 


M Pratt 


go to both. Quod nota. Yelverton for the Noy 13. 


Palm. 427. 


Debt or Detiaue. 


„ Tatch 4, 77, 
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granted againſt , 
the Will of the 
Frecholder. 
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words, vis. alibi in dico Com dido manerio pertinen', and the 


— — —— ena ee eee eee 
82 Mich. 3 JA c. B. R. | 

W , — 25 192 6 6 
| ; . : lands 
© | 33 : for he 
* Pratt ver "ſus Moon, partic 
| 5 5 and 
Fo 3 bh | 3 3 1 | are ne 
Co. Entr. 390. N' replevin of cattle taken in H. the defendant avow'd as — 
6 Co. 39. 2. 1 bailiff to H. Finch: And the caſe was ſuch ; Dame Finch, _ whicl 
* the mother of H. granted a rent-charge to H. out of her ma- 10 
: | nor of N. and out of all her lands in H. S. and V. in Cam Can- an. 
tiæ, aut alibi in did Com Cantiæ dico Manerio Sgectan' feu Dawn 
pertinen; and the plaintiff, to deſtroy this rent, pleaded an arſe 
abatement in H. Finch, in the lands in D. and it was there- Faun . 
upon demurr'd, for the lands in D. non fuerunt ſpedtan' nec 20. mh 
Frtinen to the manor of V. And it was adjudged for the e 
defendant, for no land is charged by this grant, unleſs it be 1 
Expoſition of pertinen, to the manor ; and that for two reaſons: 1. Becauſe fan 
Grants, by the words aut alibi, it appears that it is all but one ſen- We >: 
tence, and the Aut conjoins the precedent words, ws. all her Pn > 

lands in D. S. and J. in Com Cantiæ, with the ſubſequent 


fenda 


ſentence is not perfect till it comes to the laſt words {dio ma- 
nerio pertinen” ) for if the rent be iſſuing out of land in D. Tc. 
which is not pertinen to the manor ; then the ſentence ought * | 
to be perfect at theſe words (Com Cantiæ) and then (aut alibi, — 
Oc.) muſt begin a new ſentence, which was never feen, that 
(aut) ſhould be the beginning of a ſentence ; and therefore it 
® Cro. Jac. 48, is nat like the caſe of Bacon and Baher, 2 Fac. on the pro- 


| Moore 754. hibition, where queen Elizabeth gramed all her tithe corn, 
Dyer 87, 204, 


206, 2-9. Sc. in St. Elnund Bury in Com Suſſex, necnon all her tithe hay, 
Cowp. 728 Sc. within the l.berty and precinòt of St. Edmund Bury, did 
Doug. 323. nuper Monaſterio Speclan & pertinen', & que nuper per Eleemo- 
ſpnarium dicti Monaſterii collecmæ fuerunt; for there the firſt 
Bow theſe ſentence is perfect and complear at theſe words, (in Com“ 
Words Aut., SOufſex) and the (Necnon) which follows is a new ſentence; | 
Necnon, Una and therefore the laſt clauſe (& que per Eleemoſynarium, Ec ) 
cum, ſhall be | 1 he tithes following the (Necnon) and not to the | D 
N goes only to the tithes following ( and n 1 
tithes contained in the firſt ſentence ; Otherwiſe if the (Nec- after 
non) had been ſuna cum] (as in truth the patent was, but was ing t 
miſpleaded) for there the Una cum conjoins the whole, and execu 
makes it all but one ſentence. The 2d reaſon was in reſpe-t per to, 
of the nature of the thing granted, which is but a rent; and defen 
therefore if rent is granted out of a manor percipiend de the 1 
und acra, it is good; and nothing is charged to diſtreſs powe 
but that acre, 17 /. But in caſe of land it is otherwiſe; right, 
Habendum void. for a feoffment of a manor, Habend one acre, is a void of th 
Intent. Habendum; ſo here, for it appears that the intent of the authe 
Lady Finch was only to charge the manor, and fuch withe 
EEE | | | 5 | lands ment 
| Ry" not 


recor. 


6 


not (b) have execution upon it, for he has n 


* 


Iich. 3 Jac. B. R. 


* r 2 
8 


lands only as were pertinen to the manor: But Popham contra; 
for he conceived, becauſe D. S. and V. in Com' Cantie were 
particularly named, and bounded in by the name of the place 


and county, that therefore they ſhould be charged, altho' they 


are not pertinen to the manor: As if a man grants all his lands 
in P. F. and V. in Com M. and in Down in the ſame county, 


which he has by diſcent from his father; (by him) all the 
lands by what title .ſoever paſs, which are in D. S. and J. 


and theſe words (which he has hy deſcent, &c. go only to 
Dawn : Quod fuit negatum per Curiam ; but he ſtrenuou 


perſiſted in it: And allo, by Popham, by the firſt grant ef the 
charge our of the manor, all lands parcel of, or perrnining | 


to the manor are charged; and therefore the ſubſequent 


words, if they ſhould be reſtrained ut ſupra, are idle and 


* 


Grants - 


frivolous. But per Yelwerton, theſe words (dio Manerio ſpec- 


tan ſeu pertinen') ſhall be taken to extend to land occupied 


with the manor, altho' it is not parcel of it. Quod Fenner 


and Williams canceſſerunt. And ſo judgment, that the de- 
fendant ſhould have a return. Quod nota, 


ls Jac .ÞK2 
Barneburſt verſus Sir Charles Yelverton. 


Ebt ; the plaintiff ſued as adminiftrator of N. S. on a 
D bond made by the defendant, and had judgment ; and 


atrerwards the adminiſtration was revok'd ; but notwithſtand- 


Ing that, the plaintiff proceeded and took the defendant in 


execution. And upon a motion to the court, (a) Conceſſum 
per totam Curiam, that the execution was void, and that the 


| defendant ought to be diſcharged, quia erronice emanavit ; for 


the letters of adminiſtration being revoked, the plaintiff's 
power is determined; for he proſecutes the ſuit in another's 
right, for he is but as the ordinary's ſervant ; then the ground 
of the ſuit being overthrown, vis. his commiſſion, he has no 
authority to proceed further; and ſo the execution awarded 
without warrant. The ſame law (per Curiam) on a judg- 
ment had by an adminiſtrator, the ſecond adminifirator ſhall 

privity to the 
record. Quod nota, 8 


Mz Lea 


1 Brown). 97. 
Noy 18. 
Execution. 
Adtniniſtrator. 
Privity. 

(a) Co. Entr. 
89, 90. 

8 Co. 144. a. 
Cro. Car. 208, 
227, 464+ 

2 Sand. 148. 

1 Mod. 62. 

2 Keb. 668. 


(b) 30 Car. 2. 
e. . 
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Cro. Jac. 110. 
Aſſumpſit. 
Aſſets 


good Conſidera 
tion, and Where 
it ſhall be deter- 
min'd by the 
Death of a 
Stranger to the 
Promiſe. 
Averment of the 
Life. 6 * 
Salk, 17. 
Id. Ray. 368. 
Cro. El. 406. 
Cro. Car. 415, 
438 


. | 

3 Wil. 277. 
Ld. Raym. 368. 
1 Com. Dig 372. 
3 Term. Rep. 
627. 


Cro. Jac. 110. 
con. 


| 8 her 
What ſhall be a 


38. 
2, Bac, Abr. 306, 


HIll. 3 J A C. B. R. 


Lea verſus Minne. 


PHE eee married with one Alice, executrix of . 
ormer huſband; the defendant was indebted to 


A 


forbear any ſuit againſt him on the debt, which was by bond 


until Michaelmas following, that then he would pay the 
_ plaintiff the debt: The plaintiff brought Aſump/it upon this 


promiſe, and ſhewed all the matter aforeſaid ; and that the 


defendant was not moleſted, nor vexed, nor compelled until 


M'chazlmas, fc. to pay the debt. And upon Non Afump/it 
pleaded, it was found for the plaintiff; but Nil capiat per 


Billam emer'd ! And the peremptory exception was taken by 


Tanfield juſtice, becaufe the plaintiff did not aver the life of 
Alice his wife, who was executrix to . S. for the defendant's 
promiſe was made in reſpect of a debt in another right, 
which was to Alice as executrix, and not in reſpect of any 
debt to himſelf ; then the promiſe follows the nature of the 
debt, vg. to be recover'd to another uſe, viz. to the uſe of 
J. . and ſhall be aſſets: And altho' it was in the power of 
the plaintiff to releaſe the debt, which would be a Devaſta- 
vit, yet now it appears that the true intent was to have the 


debt paid; and for the nonpayment thereof, according to the 


promiſe, was the action brought: Then, foraſmnch as the 
damages to be recover'd go to the ſatisfaction of the debt due 
to the teſtator, and upon a ſuit had on the bond, may be 
pleaded in bar; that ſthews and manifeſts the promiſe to be 
ro another uſe, and ſo he ought to aver the life of his wife 
who was executrix to J. §. for by her death the action on 
the promiſe is determin'd ; and altho' the plaintiff cannot 
Join his wife with him in the action, becauſe. the promiſe 
was particular and perſonal, yet he ought to aver the life of 
his wife, becauſe the plaintiff ſhall recover nothing to his 
own uſe, Puod nota, fuit conceſſu m. | | 


Paſch. 


J. 9. in 100. and promiſed the plaintiff that if he would 
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Clark werſus Sir John Sydenham. 


| N ejed ment brought by the plaintiff on the leaſe of one 


Maſter Prow/ſe and B. upon Non Culp', and the jury at 
the bar, the evidence for the defendant was, by reaſon of a 
leaſe made of the land in queſtion by the abbot of Cleve, be- 


fore the diſſolution, to William Dowill, Johanna his wife, and 


Frances his daughter, for their lives, by indenture, and by 


the ſame indenture the abbot covenanted, granted and con- 
firmed to the three leſſees, that the land ſhould-remain to the 


aſſignee of the ſurvivor of them for ninerty-nine years. 
Frances ſurvived and married one Hill, who 2 Elis. granted 
his eſtate for life to J. S. and all his intereſt in remainder, 


and all his power for the whole term; and this by mean 


aſſignments came to the defendant ; and whether any intereſt 
paſſed in remainder by the abbot's leaſe, was the queſtion. 
And by all the five juſtices, it is a good intereſt in poſſibility, 
and to be reduced into a certainty in the perſon of the ſur- 
vivor: As land is given to three, and to the right heirs of 
the ſurvivor ; this is a good limitation of the inheritance im- 


mediately, but in expectancy till the ſurvivor is known, and 


then the ſee is executed in him. And Popham vouched a caſe 
of experience 17 Fliz. in which ſerjeant Baber was of coun- 


ſel; a leaſe was made to huſband and wife for life, and for 


forty years'to the ſurvivor of them ; the huſband and wife 


joined in a grant of this intereſt, and although it is certain 


one of them will ſurvive, yet the grant is void, becauſe at 


the time of the grant there was not any intereſt, but merely 


a poſſibility in each of them ; and although in the caſe in 
queſtion the remainder 1s not limited to any of the three 
leſſees, but to the aſſignee of the ſurvivor ; yet (per Curiam) 
that is not a bare nomination in the ſurvivor, to appoint 
what perſon he ſhall pleaſe, but a term and an intereſt : In 
which, per Popham, the difference is, if a leaſe be made to 
F. S. for life, and after his death to the-executors and aſſigns 


of J. S. this is an intereſt in . S. to diſpoſe; but if it was 


limited to J. S. for life, and afterwards to the executors and 
afligns of J. D. there it is a bare power in J. D. and his exe- 


cutors; becauſe they are not parties, nor privies to the firft 


intereſt. Quod fuit conceſſum. And alſo it was agreed, that 


whether it was an intereſt, or a power of nomination only, it 


is ſaved to the party by the ſtat, of 31 H. 8. of monaſteries, 


which gives the houſes diflolved to the king, but in the 


ſame 


1 Browal. 136. 
Ejedt ment. 
Contiagent 
Intereſt. 

Stat. 31 H. 8. 
of Monaſteries. 


Ante 9. contra» 


Ante 9. 
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fame quality, degree, c. as the abbot had them; and the 
abbor himſelf was charged by this power given by himſelf, 
and ſo is the king. Quod Nota. Velverton with the defendant. 


Grene verſus Auſten. 


Gro. Jac. 16. A 'Uſten, vicar of Aveley in Eſſex, libell'd. io the Spiritual 
gr wink 3 hw 1 Court for tithes of herbage, and agiſtment of cattle on 
| loa day bh Pit. the grounds there after harveſt; this was againſt Grene, 


churge gaiaſt Who brought a prohibition, and laid a cuſtom within the pa- 


the Vicar. Tiſh: Quod quelibet Perſma habens & poſſideus aliguod pre- 
But one Tithe ,,,, five fundum in aliguo uno anno infra Parochiam gr e- 
for one Land. * ca) | . | 2 
Vicar. dif, unde ſænum eodem anno nadtum fuit five provent".a tem- 
Parſon. fore cujus, Fc. uſa fuit & conſuewit aptis temporibus anni il- 


Endowment. 


lius gramen ſuper hujuſmodi pratis five fundis creſcens ad ex- 
Preſcription. 


Id. Raym. 242. poflea ad familia Cuſtægia, Sc. in Cumulos, vocat Cocks, con- 
2 P. Wms. $22; gerere, & quemlibet decimum Cumulum fic inde congeſt' a cœ- 


813. teris nawem Cumulis, Ic. ad uſum Rectoris Eccleſiæ parochial 
2 Eq Ca. Abr. | 


735+ & integram Contentationem, Solutionem, Satisfadtionem, & Ex- 


onerationem ac Nomine © Loco omnium && Singular” Decima- 
rum quarumcunque dein wel ſuper aliguibus fujuſmodi pratis 
five fundis unde fænum in hujuſmodi anno nactum fuis, eodem 
anno ſurgen', renovan, c. quem quidem deci mum Clhmulum, 
Ec. in forma, c. congeſt”, Sc. omnes © Singuli Refores, Ic. 
in plenam & integram Contentationem, Ic. ac nomine & loco, 
Oc. acceptaverunt, Nc. And alledged in Fado a perform- 
ance of the cuſtom, the fame year in which the vicar libell'd, 
Ec. and thereupon the defendant, being vicar, demurr'd ; and 
it was ad judg'd for the plaintiff: And two points were reſolv'd. 
1. That payment of the tithes to the parſon is a ſufficient diſ- 
charge againſt the vicar, becauſe all tithes of common right 
belong to the parſon, and the vicarage is derived out of the 
parſonage; ſo that n5 tithes de Jure belong to the vicar, but 
* Lutw 101, only on an eadowment or-prefcription, which ought to be 


1074. ſhewn'ex parte of the vicar, and the court cannot intend it; 
2 Inſt. 652, 7 | » "F di . . . 8 8 7 
Eee] for the vicarage is a diminution and impairing of the par- 
| 2 Browal. 30. ſonage, of which the court will not take notice, unleſs the 
7 Noy 15. parties ſhew it. 2. That the * cuſtom ſupra is good ; for in 
I regard the owner of the ground pays tithe of hay, he is 
oy 71. 139* thereby diſcharg'd of common right from tithe of agiſtment 


12 Mod. 498. of the ſame land in the ſame year; becauſe one land ſhall 


* Abr. 74. anſwer but one tithe for one year, and the agiſtment is but the 
oug- 20 4. | - profit 


— gen ſas ſuas propries metere & defalcare, & gramen fic meſſum 


pred” five ej us Firmarii, Ic. dividere & exponere, in plenam + 


*— 


Paſch. 4 Jac. B. R. 


oo * * nm 


profit by the mouths of the beaſts of the ſame land, of which 
before the pa rſon had tithe of hay. And Tanfeld juſtice ſaid, 
that it was adjudged in one Edolphe's caſe de Com Oxen', that 
paying tithe of the or wheat by the /heaf, he cannot atter- 
wards pay tithe of halm of the ſame land ; for this halm is 
but part of the ſtalk on which the tithe feaf grew. Accord» 
ing to F. N. B. 53. b. Yelverton fro Quer. 5 | 


Dorrington verſus Eaſt. 


N conſideratlon the plaintiff would procure 61. to the de- 
fendant for one whole year, the defendant promiſed to 
make a leaſe to the plaintiff of ſuch houſe from Michaelmas 


next for three years ; the plaintiff ſhewed that 2 3 April he 
28 F. S. to lend the defendant 3/7. pro uno anno integro, 


7 24 ,7 unit after he procured J. D. to lend the defendant 3/. 
pro uno anno integra, which the defendant accepted, and yet 
dicit in fado, that the defendant has not made the leaſe, Tc. 


And upon Non Afſump/it pleaded, it was found for the plain- 


titf: But in arreſt of judgment Telperton ſhewed that the de- 
claration was not good; tor it appears by the plaintiff's own 
ſhewing, that the conſideration on his part is not performed, 


becauſe the 6. were not lent all at one time, but 37. at one 


time, and 3/. two months after, which is not according to 
the agreement ; for now it appears to the court that the de- 
fendant had not the benefit of 61. for one whole year, which 
was the intent of the parties, neither could the defendant 
raiſe ſuch profit to himſelf by having the 6/. at ſuch divided 
t:mes, as he might if he had them altogether ; then the con- 
ſideration on the plaintiff's part nor being perform'd is as a 
diſſalution of the promiſe ex Parte of the defendant. And 
altho' it appears by the declaration that the defendant accepr- 
ed the ſeveral 31. yet that is not material; for as much as it 
is not performed according to the agreement; but if the 6/. 
had been lent by ſeveral perſons, and at ſeveral rimes in one 
and the ſame day, it had been good ; for the law makes no 
diviſion of a day, but in caſe of neceſſity, but in general in- 
tendment, what is done in a day is done at the ſame time: 
And if the conſideration had been to have lent the defendant 
2.01. in gold, and he declares and ſhews 10. of the 20. to have 
been in filver, altho' in ſubſtance of the matter it is perform - 
ed, yet it is not according to the letter, which being put and 


Aſſumpſit. 
Where the Cone 
ſideration per- 
form'd in Let- 
ter and not in 


Subſtance avails 


not; of econtray 
Day. 
latendment» 


expreſled in ſpecie, gives direction how it ſhall receive con- 


ſtruction: Quod omnes Fuſtic conceſſer in toto, and new bail 
enter'd into by the defendant to anſwer to a new declaration. 
uod Notg. Telverton for the defendant. 
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Noy 16. 
Godb. 149. 
Cro. Jac. $9- 


Audita Qgerela. 


Recogniſances 

Scire facias. 

Two Nihils re- 

turned. 

Audita Querela 

on Audita Que- 

yela. : 
gent. 

\ onage - 

Re- inſpection · 

F, N. B. 104. 

Cro. Car. 628 

1 Salk. 93, 264. 

Stra. 1078. 

Cowp 728. 


Co. Entr. 36. 
Action for S an- 
de<xiog his Title. 


. 


Randall verſus Wale. 


Andall, being an infant, enter'd into a recogniſance to 


Wale of zool. and brought Audita Querela in the Com- 


mon Pleas within age, and upon inſpection was adjudged 


within age, and à Scire facias was awarded againſt Wale; 
and as appeared by the record, on one Nihil only returned, 
the judgment was that the recogniſance ſhould be cancell'd. 
Upon which Wale brought error in the King's Bench, and 
aſlien'd the error aforeſaid, that there ought to be either two 
Nihils returned, or a Scire feci ; for two Nihils amount to a 
garniſhment, and without garniſhment and hearing of the 
party to whom the recogniſance was made, it ought not to 


adjudged to be cancelled ; and for this reaſon it was re- 


verſed : Whereupon Randall, being at full age, brought an- 
other Audita Querela in the King's Bench, 8 comprehended 
all the matter aforeſaid, and ſhewed that the firſt judgment 
was only reverſed for error in the proceedings, and not in the 
principal matter; and upon that Wale demurred” And it 
was adjudged that the Audita Querela did not lie; for the 
judgment of reverſal is general, and not for any ſpecial rea- 
fon, but that the party ſhall be reſfor'd to all that he loſt by 
the firſt judgment; ſo the recogniſance Jet on foot again. 
2. The judgment of infpection, although it is but an award, 


yet iv is not of force but in the fame court where the proof 


per Teſtes, and the inſpeRtion was; and that does not conclude 
the judges of the King's Bench, who are in court, but that 
they ought to have a re- inſpection, which cannot be in this 
cafe, becauſe the party plaintiff is now of full age ; and if 
in this cafe on the firſt judgment reverſed, Randall being 
within age had brought a new Audita Querela in the Common 


Pleas, he ought to be inſpected again; becauſe it is a new 
original, and all the former proceedings are diſſolved by the 


reverſal of the judgment. Q Nota. 


Sir Thomas Greſham verſus Grinſley. 


 & HY brother was a fool, and was never born to do himſelf 
any good; far that he could nat hold his hand 2 ra- 
tifying and ſubſcribing to his 2 will; notwithflanding 
1 have that to fhew in my houſe, that, if his heir Eliza- 
beth Greſham do not any ſuch aft. as he hath done, it ſhall 
bring her to inherit Titfley, Upon this Sir Thomas brought 
the action againſt the defendant, and ſhewed that his 5 
was ſeiſed of 
by will deviſed them to 4, his wife, remainder in tail 
o 


the manor of Tiiſey, and of other lands, and 


N Paſch. 4. 14 C. B. R. 55 | 89 

enen, „ 6 — — 

to the plaintiff, and that the father had iſſue William the 

elder, who had iffne Elizabeth his daughter and heir, 

and this plaintiff the younger ſon, and that A. is dead, 

and the plaintiff enter'd afterwards, and the defendant 

in ſtander of his title ſpoke the words aforeſaid ; and 

thewed further that he had an intention to make a 

jointure to his wife, and to pals ſeveral parcels of the 

land to him deviſed to his younger children for their 

advancement, and was hinder'd in that intent by thoſe 

words, to his damage 1060/. And upon Non CuP, it 

was found for the plaintiff to 20 J. damage, but judg- 

ment that Mc per Billam. 1. Becauſe it does not 

appear by any thing in the declaration rhat the plain- 

tiff is damaified, vis. that he was about to ſell it, or had 

enter'd into a bond to make a jointure to his wife, 

which by reaſon of ſuch words of rhe defendant would 

not be accepted; and ſome “ ſpecial matter -ought to # Cro. Car, 1.4:. 

be ſhewn in which damage might be apparent, as in Cro. Jac. 39). 

the caſe of Gerrard, 32 Eliz. 4 Co. 18. a. for on ſuch 484. 

general words no ſpecial ſlander can be impoſed : As if ” : 1 my 

a leaſe for life be made with condition of re-entry, and Palm. | 

7: S, will ſay, that he can ſhew that which will bring Cro. Eliz. 197. 
im in reverſion to the poſſeſſion; this is not am! 

{lander, for the very leaſe itſelf by indenture, by whic 

the land was demiſed will bring him to it, either by 

the condition, or by the determination of the eſtate. 

2. It appears by the plaintiff's own ſhewing, that 

Elizabeth is heir at the common law, and * the 1 Com. Dig. 17g 

plaintiff himſelf has but an eſtate tail, and upon that 8 

determin'd, Ellgabeth will have Titfley as general heir; 

and the defendant does not fhew any time certain | 

when Elzabeth will have it, but indefinitely, and that 

Mall be taken in meliori ſenſu, Quod Nota; Telverton of 

counſel with the defendant. | 


a 8 n 


Triu. 4 Ac. NN. | | ; 


liggins verſus Butcher, 


H E plaintiff declar'd that the deſendant aſſaulted Feme or Servant 
and beat, Cc. one A. his wife ſuch a day, of _— * 
which ſhe died ſuch a day following; to. his damage, Noy 16. 8 
c. And it was moved by Foſter ſerjeant, that the de- 
claration was not good ; becauſe it was brought by the 
plaintiff for beating his wife ; and that being a perſonal 
tort to the wiſe, is now dead with the wife: And if the 
wife had been alive, he could not * without his wife „ Rol. 
have this action; for damages ſhall be given to the Rep. 360. 
wife for the tort offer'd to the body of his wife. Lit Rep. 285. 
Zh N ES | DPuod Cro Car. 90. 
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Baron or Maſter 
ſhall not have an 
Action for Lofs 
of Service, 


Words. 
Barretor. 

* ro. Eliz. 171. 
Hob. 147. 
Hutt. 104. 
Hetl. 143. 

1 Stra. 194+ 

4 Pac. Abr. 492. 


+ At te 87. 
Cro. Tac. 66. 
5 Cro. Eliz. 6. 


Genera) Words 


- Quod fuit conceſſum : And by Tanfeld juſtice, if a man 
beats the ſervant of J. S. ſo that he dies of that batte- 


ry, the maſter ſhall not have an action againſt the other 
for tlie battery and loſs of the ſervice, becauſe the ſer- 


vant dying of the extremity of the battery, it is now 
become an offence to the crown, being converted into 


felony, and that drowns the particular offence, and pri- 
vate wrong offer'd to the maſter before, and his action 


is thereby loſt: Quod Fenner and Yelverton conceſſerunt. 
Heake verſus Moulton. 


FF Hou art a common Barretor, and deſerweſtiis be hanged: 
And, fer Curiam, no action on theſe words: For 
the words * (common Barretor) are no ſſander; for the of- 


fence is only made finable, and he is to be bound de /e 


bene gerendo: And to ſay that a man has broke the peace, 
or is a common rogue, or a common hunter of deer in 
parks, and a breaker of foreſts are not actionable ; for 
they are not ſlanders, but found only in diſgrace. The 
ſame law to ſay, ＋ J. S. would have killed me, is not 
actionable, becauſe no act is done, but reſts merely in 
conjecture : Otherwiſe to ſay, & He did lie in wait to 


ill me; for the lying in wait is puniſhable, and a 


ſlander, as being an introduction to a more wicked in- 


tent. The ſame law to ſay, He prepared poiſon to hill 
J. S. altho' he never gave the poiſon, yet the very pre- 
paration is a flander. And for the other words (He de- 


are no flander. ſerveiſi to be hanged) they are too general and extrava- 


Words action- 
able by Aver- 


meat. 


Uſurpation on 
the King. 

Cro. Jac. 123. 
1 Brownl. 166. 
Q. lmpedit. 


gant to ground an action upon them ; becauſe it is not 


ewn what act was done to deſerve hanging: And, 


per Fenner juſtice, it was adjudged, that to ſay, Thou 
art as very a thief as any is in Warwick goal will bear 
an action, with a particular averment that ſuch a one 
by name at the time of the words' was a thief in War- 
wick goal ; but, becauſe the plaintiff in ſach caſe had 


alledged the averment of ſuch, a one who was not in 


the goal for felony, but only as acceſſory to felony, 
for that reaſon there was enter'd Ni capiat per Billam. 


# 


The King verſus Matthew. 


N a writ of error, on a judgment given in a Quare 
Impedit againſt the king in the Common Pleas to the 
church of A. the point was only, whether a double 
uſurpation on the king put him in ſuch a manner out of 

poſſeſſion, that he ſhould be put to his writ of phy | 
| 5 5 L | An 


* 
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And it was adjudged in the Common Pleas againſt the 
opinion of Anderſon, Chief Juſtice there, that the king 
is put to his writ of right: But error being brought 
on that judgment, it was reverſed in the King's Bench 
by the opinion of Popham, Chief Juftice, Telverton, 
Williams and 3 ; Fenner being contra. And they 
alledged two reaſons ; 1. that the right of the patron- 
age, and of the advowſon itſelf being an inheritance 
in the crown of record, the law ſo protects it, that it 
can be diveſted by no tort committed by a ſubject; 
for in the king's cale there ought to be the ſame means 


to diveſt it out of the king, (viz. a record} as there 


is to entitle him: And here is no matter of record 
againſt the king; for the preſentation by a ſubject is 
but matter in fact, which act, altho' it is mixt with 
the judicial act of the biſhop, vis. inſtitution, yet that 
does not prejudice the king; foraſmuch as it is ground- 
ed only on the tort of a ſubject. 2. Reaſon was; no 
man can ſhew when, and at what time the uſurpa- 
tion on the king commences ; for there is no doubt, 
but that after the ſix months paſt of the incumbency he 
may well preſent ; for plenarty is no plea againſt the 
king, and nullum Tempus occurrit Regi: And after ſuch 
uſurpation, it is not doubted per Curiam, but that the 
patronage is yet in the king to grant. And per Pop- 
ham, a confirmation made by the king to ſuch pre- 
ſentee is gogd to eſtabliſh his poſſeſſion againſt a re- 
covery in a Quare Impedit by the king afterwards ; but 
it does not enure to any purpoſe to amend the eſtate 
of the uſurper ; for he gains no poſſeſſion by the pre- 
ſentation agathſt the king; but the releaſe to him by 
the king is merely void for want of poſſeſſion; and 
during the life of the firſt preſentee it is not queſtion'd 
(by them all) but the king might preſent, then the in- 


cumbent's death cannot make that be an uſurpation, 


which was not ſo in his life; for his death is a determi- 
nation of the firſt tort, which ſhall rather aid than hurt 
the king. And {fer Tanfield) according to this reſoluti- 
on was it likewiſe reſolved 23, 24 Ehs. in the Common 
Pleas in one * Yardley's cafe, altho'. there was not any 
induction in the caſe ; which was the reaſon that the 


opinion of the judges was not deliverd in point of 


judgment ; but they were all of opinion, as they in this 
court now are; and no book in the law is contrary, but 
only glancing opinions in 43 £.3. 19 E. 3. & 18 E. 3. 
And in this caſe Pham ſaid, that f Quare Impedit was 
at the common law, but that was only on a preſenta- 
tion without induction; for on the diſturbance at the 


common law the Quare Impedit lay. But if the incum- 


bent had been inducted, then at the common law a writ 
of right of advowſon only lay. Quod nota ; quia Verum eff, 
N 


Apniger 


Hob. 242. 
Co. Litt. 344. 
* 1 And. 81. 
Owen 43. 
Mo. 338. 
6 Co. 30. a. 
Noy 18. 


Imp. 186. 


Prohibition, 
Revocation of a 
Will how, and 
by what Proof it 
ſnall be tried. 


Poſt. 13e, 173. 
Cro. Jac. 269. 


L ezacy. 
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Armiger Brown werſus. Wentworth. 


Roaun adminiſtrator of one R. Brown his uncle, was 
ſued in the ſpiritual court for a legacy of 300 J. by 
one Wentworth, who claimed this legacy by the will of 


R. Brown. Armiger Brown, the adminiſtrator, pleaded a 
revocation of all former wills by. R. Brown, by writing 
under his hand, and offer'd to prove it according to the 


courſe of the common law by one witneſs, compariſon 
of hands and ſuch like, which proof the eccleſiaſtical 


judge would not allow; upon which A, niger Brown 
rought a prohibition in the King's Bench containing the 
matter aforeſaid: And upon the deiendant's motion to 
have a conſultation, it was well argued by all the 


judges there, And by Popham and Williams ſtrenuouſly, 
that a conſultation ought to be awarded: For the will 
in this caſe is the principal, of which without doubt 
the ſpiritual court has juriſdiction, and the revocation 
is a thing merely depending and waiting on the will, 
and but acceſſory to it; and therefore ſhall be there alſo 
tried; for in regard the ſuit there is but for the legacy, 
which is merely eccleſiaſtical, and for which the party 


cannot have relief by the common law, there is no mat- 


6 Co. 23. a. b. 
Het!. 120. 


Where one, and 


where two Wit- 


meſſes requiſite. 


Probate of a 
Will originally 
Temporal, 


ter contained in the ſuggeſtion to entitle the king's court 
either to the thing demanded in the fpiritual court, 
or to juriſdiction: But if the will had contained land 
and legacy alſo, and it had appeared by the ſuggeſ- 
tion, there becauſe there might be croſſing in proof, to 


Prevent this contrariety, that rhe proof in the ſpiritual 


court might be no evidence at the common law, nor any 
inducement to a jury, it iFuſual to grant a prohibition : 
But nunguam where the entire. matter contained in the 


ſuggeſtion belongs to the ſpiritual court. But Fenner, 


Yelverton and Tanfield reſolved to the contrary: 1. Be- 
cauſe the revocation is merely a temporal act, which 
diſcharges the ſpiritual court from having any intermed- 
ling with it, and is not in any fort dependant on the will; 


for they are called dependants which go in affirmance of 


the will, and not they which diſannul and diſaffirm the 
will, as the revocation does; for this revocation is an 
exemption of the will, which thall not be ventilated there, 
by their ſtrict kind of proof, where there ought to be 
two Teſtes omni Exceptione majores ; for a revocation before 
one witneſs is ſufficient in our law. 2. Although the 
ſpiritual court has power both of the will, and of the 
thing demanded there, vs. the legacy; yet in its ori- 
ginal nature the will itſelf was temporal: As appears 
by 2 R. 3. Teftament 4. And a thing which goes in 
abridgment of the common law ſhall be taken Rt 
an 
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and ſhall not have any favour in conſtruction, ſo that 
the revocation being a thing merely collateral to the 
will, remains at the common law as to proof. As 1 R. 3. 
La man by will gave an horle to J. D. and afterwards 
by delivery with his own hand gave the ſame horſe to 
J. S. if F. D. ſues in the ſpiritual court for the horſe 
as for a legacy, and the other pleads that the teſtator 
gave it him in his life-time, this ſhall be triable in the 
ſpiritual court alfo, for by common intendment the judge 
there will do right to the parties. But, per Yelwerton in 
that caſe, if the judge will not allow * fuch proof as the 
common law allows, a prohibition ſhall be granted; and 
yet the common law cannot determine the thing de- 
manded; yet it prohibits the judge till he fubmits 
himſelf to the allowance of ſuch proof as the common 
law requires : And this point being preciſely put in the 
ſuggeſtion, wis. Refuſal of ſuch proof ns the common 
law admits, was, as Tarfeeld ſaid, the chief ground of 

his opinion; for now the plaintiff complains in a point 
certain, and of ſuch nature as by the common law 
ought to be redreſſed: Whereas if he had omitted ſuch 
ſpecial matter, wis. Diſallowance of the common law 
proof, a conſultation ought to iſſue; for ſo was the caſe 
29 Elig. in B. R. where in a ſuit for a legacy the party 
defendant pleaded a releaſe, and becauſe the judge would 
not allow ir, he brought a prohibition, and ſuggeſted 
nothing but that the judge would not admit the releaſe, 
and did not rely on the manner of the proof uſed there, 
and for that reaſon a conſultation was awarded ; for the 
court there may try the releaſe, and by refuſal of the 
releaſe only by the judge, the pany not grieved in 
any temporal fort and kind; but he may well he reliev- 
ed by appeal; but if he had expreſied his grief by re- 
jecting ſuch proof. as the common law allows, then Ste- 
V ohibitioni, Quod Nota. Telwerton of counſel with the 
Plaintiff. 1 | 


Wildbore ver/us Cogan. 
P ” 


IE plaintiff declared on three ſeveral A umpſiis, 
2 and laid the firſt Aſumpſit 1 Aprilis Anno 44 Elis. 
the ſecond Aſſumpfit i Junii Anno 44 ſupradido; and the 
third Ahumpſit in this manner, Cumque poſtea, ſcilicet 12 
Feb. Anno 44 fapradidto, Ac. And upon Non Aſjumt /it 
pleaded, it was found for the plaintiff: But Nil cop” fer 
Billam enter'd, becauſe the promiſe, which was prior 
tempore, is put by the declaration to be poſterior ordine ©& 
tempore alſo, by reaſon of this word {fcr/icet) annexed to 
this word (poftea) for as by the word {poten} the pro- 


miſe 


That which 
abridges the 
Common Law 
ſhail be taken 
ſtrictly. 


3 Poph. 58, 59. 
Hutt. 22. 
Latch 1%, 2 7. 
Cro. El. bs. 666. 
Mo. 413, 907+ 
Hob. 188, 247. 
1 Rol. Rep. 12, 
2 Rol. Rep. 42. 
! Sbow. 158, 
172. 

3 Mod. 283. 
Salk. 547» 

2 Com. Dig. 

5 13. 

4 Ba c. Abr. 261. 
Ld Raym. 73. 
3 Black. Com. 
112. 

2 Burr. 1874. 
Cowp 424 

Co aſultation. 


Aſſumpfit. 


Confirrt oa of 
the words lots; 
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94 
Cro. lac. 97. 
450, 618. 


May be for a 
Year, but not 
for Years, with- 
out Deed. 

3 Mod. 63. 

Hob. 176. 

(3 Burr. 1873. 
3 Bac. Abr. 338. 
s Bac. Adr. 93. 
Cro. Jac. 137. 
& vide Hob. 
176. 8. C. 

1 Cro. El. 188, 


. 2.47, 


miſe which follows is to' be intended of a promiſe 
after the firſt Aſumpfir, ſo being join'd with this word 
( ſcilicet) which makes the word (poflea) which of it- 
ſelf is general, to be now ſpecial, referring to a certain- 
ty, cannot receive any conſtruction, but that the third 


promiſe was after the other promiſe, which by expreſ- 


ſing the time to be 12 Fed. 44. is repugnant and contra- 
ry; for Feb. 44. is before April 44. But by Popham chief 


juſtice, where there is a certainty expreſſed in time, as 


the day of the bill [nm which is alway ſet down, 
and afterward the plaintiff will ſay in his declaration, 
that the day of the bill purchafed, ſcilicet ſuch a day 
in certain, and miſtakes the day, in that caſe the (/ci/:- 
cet) is idle and void, by reaſon of the former certainty 
appearing of record; but in tkis cafe the (/cilicet) de- 


notes only the certainty which was not expreſſed before, 


and that to be ſubſequent in time to the former promiſe, 
which appears otherwiſe ; and therefore the plaintiff 


cannot have judgment, for damages are entirely given 


for all three promiſes ; and it appears that one of them 
is not well laid. Quad Nota. But if (ſcilicet) had not 
been joined to (poſtea) then the declaration had been 
good, and the (poftea) only per Je had been void. 
And Tanfield juſtice ſaid, that according to this reſolu- 
tion, it had been adjudged before in the caſe between 
Drake and V ounge. "ARE INE 


MEh. 4 Jac BK. 


Hawkes verſus Brothwith. 


F a parſon grants to a pariſhioner his own tithes by 
way of retainer, altho' it be not by deed, but only 
by parol, it is good; and a prohibition ſhall be 
maintained on this grant by way of ſuggeſtion, if 
it be * for years; otherwiſe if it be as long as the 
parties live, or ſuch like; for although it does not 


found in intereft by way of contract, but only by 


way of diſcharge, yet it is good without deed ; for it is 
in the nature of a perſonal compoſition, which may be 
without writing, only by parol. But between t Nel/on and 


Woodward and Prettiman it was ruled, that if a parſon by 


way of contract by parol agrees that J. S. ſhall have all 
his tithes for three years, or ſuch term, by virtue whereof 
J. takes the tithes, and is ſued for them in the ſpiritual 

| court, 
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court, 


altho 
leaſe 
Contr. 
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judge 
to J. 
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does 
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court, F. S. ſhall have a prohibition on this matter; for 


altho' it does not enure by way of intereſt to make it a 


leaſe of the tithes, becauſe it is without deed, yet the 
contract between them ſhall bind as to the perception of 
the tithes, of which contract the temporal court ſhall 


judge; but if he aſſigns the benefit of his contract over 
to J. D. J. D. ſhall not have a prohibition on a ſuit in 
the ſpiritual court, becauſe no intereſt was transferred 
by the contract, but only a perſonal bond between them, 
which runs only in perſonal privity of the contract, and 
does not extend to a ſtranger. . According to the princi- 
pal caſe was Rolls and Rolls a Cornwall caſe, that on the 
agreement to retain tithes, if it be without deed, a pro- 
hibition will lie. 8 | 


Tanner werſus Small. 


Ota, Paſch. 5 Fac. between Tanner plaintiff, and 
Small defendant in a prohibition, the plaintiff ſug- 
geſted, that he being a pariſhioner compounded with 
the defendant to retain his tithes for ſeven years, ren- 
dring 506. per Ann. and it was moved that it was not 
* good, becauſe it is not alledged to be by deed : But 
tota Curia contra, and they took a difference between 
ſuch compoſition, to have for years, and to have for 
life; the firſt is good without deed, the ſecond nor. 
And + ſo it has been often adjudged. | 


It hath been fince reſolved, that no prokibition will lie upon any com- 
polition, whether for life or years, for any tithes; and therefore 
the proper remedy is to appeal to the Arches, if the Conſiſtory 
Court ſhould refuſe a plea of comroſition. Carthew 7c. * 


Hill. K B. R. 
Parry verſus Dale. 


E H E plaintiff declar d on a bond of 50 BJ. The 


defendant demanded Oyer of the bond and condi- 
tion, which were enter'd in Ac Verba, &c. Nowerint, &c. 
The defendant teneri & firmiter obligari to the plaintiff 
in quimquegint” Libr', Cc. and per totam Curiam, præter 
Williams, juſtice, Nil capiat per Billam enter'd ; for al- 
tho' falſe & Latin in a bond will not make it void or viti- 
ous, as it will do in a writ, 10 H. 7. becauſe a man may 
purchaſe a new writ at his pleaſure, but not a new bond, 
vet words which have not any ſenſe or ſignification, or 
which are not omnino Verba Latina, will not bind any 
man, and here the word (quimgue) with an (n) is no La- 
tin word, and altho' in found it reſembles (quinque) which 
is (five) yet, by the entry of the bond in hc Verba, the 
Court ought to judge of every letter and ſyllable, and it is 

t not 


Deed. 
Vide Cro. 


Jac. 669. 


Where the 
Aſſignee ef the 
Contract ſhall 
not have a Pro- 
hib:tiom. 

Bunb. 2. 

3 Com. t. 

3 Bac. Abr. 338. 


Noy 121, 
Tithes. 
Detainer. 


Co. Jac. 135. 


+ Cro. Tac. 669. 
Hard. 203. 


Bond. 
Falſe Latin. 


' Cro. Jac. 148. 


Hob. 119. 
Styles 241. 287 
Ld. Ray m. 335. 
Cowp. 178. | 
4 Com. Dig. 
2.79. 

Doug. 666. 

S Vide 10. 
Co. 133. a. 
Mo. 864. 

Cro. Car. 416. 
418. 

Cro Jac. 203, 
290, 338, 607. 
Comb. 477. 
Salk. 462. 

5 Mod. 281. 
Comb. 60. 
Lutw. 423. 
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Hob. 116. 
Mo. 645. 
Cro. Elk 896. 
Septuagcat. 

« Lutw. 422. 
10 Co. 123. 
Cro. Jac. 47. 
Cro. Car. 418. 


5 Com. Dig. 279. 


e 

c parture. 
Demurrer. 
Treſpaſs ab 
ioit o 

An Eftray not to 
be mituſcd, 
ficence in Law. 
1 Kol. Abr. 889. 
p. 1. 

Cro. Jac. 148. 

3 wy 11g, 

2 Jalk. 221, 222, 

Ld. Raym. 76. 

2 Wilſon 313. 

3 Wilſ. 20. 

Cowp. 476. 

3 Com. Dig. 22. 
s Com Dig 663. 
1 lcrm. Rep. 
12. 


+8 Co. 146. a. 
Perk. Sect. 190. 
191 

i And, 65. 


not like 9 H. 6. Wiginti Libri, which is taken to be good, 
becauſe in every (ww) there is a ſingle (v). So here if ir 
had been (qrinnque) with a double (n) or, as Popham 
chief juſtice faid, (qzijngue) with two daſhes over the 
head, it would be but incongruous Latin Bit (quimgue) 
with an (un) is no word at all: So it is as if J. S. is 
bound in libris with a ſpace, without ſhewing guan- 
tum, which is not good. Quod nota. Yet nota in this 
cafe 1 vouched a precedent of a cafe between * Halter 
and Pigot in the Common Pleas 43 Elig. where the writ 
of debt was brought pro ſeptingentis libris, and upon 
Oyer of the bond enter'd, the bond irfelf was ſeptua- 
gentis libris, and a variance | 547 e berween the writ 
and the bond, and yet adjudged good; which judg- 


ment was affirmed upon error, and yet there is no ſuch. 


word as ( /eptuagent”) but becauſe (ſetua) is part of a 
good Latin word, as ( ſeptuaginta) for (ſeventy) therefore 


{ feptua) joined with (gentis) wis. wrote with an (e) and 


not with an (i) is good : It was ſaid per Cur, they be 


not alike ; but if it had been ſeptuamgentis with an (u) 


aliter ſenſerunt. 
Bagſhaw ver/us Ga ward. 


HE plaintiff declared for an horſe taken at B. 
| 14 Now. 3 fac. The deſendant pleaded, that he 


the ſame fourteenth day, &c. ſeiſed it within his manor ' 


of D. Cc. as an eſtray, and ſhewed that he had title to 


eſtrays there, and that the plaintiff the ſame fourteenth 


day, retook the horſe, and was thereof poſſeſſed again: 
The plainriff replied that 16 day Nowembr” the defendant 
uſed and rode the horſe at B. Cc. and upon that it was 
demurred, and adjudged for the plaintiff; for the mat- 
ter alledg'd in the replication is no departure, but agrees, 


and is of the fame nature with the treſpaſs ſuppoſed by 


the declaration; for altho' at firſt by the, declaration in 


common intendment the plaintiff is to recover the value 
of the horſe in damages, becauſe treſpaſs diſafſirms pro- 
perty ; and altho' the defendant ſhews that the plaintiff 
has the horſe again, yet that is but mitigation of 


damages; for now he recovers only for the detainer : 


Bit when the defendant by his demurrer has con- 
felled that he rode the horſe 16 Nowembr, altho' the 
taking of the horſe as an eſtray is juſtifiable, and 10 
treſpaſs; yet becauſe hy the ſeiſure as an eſtray 
he has not the property, but a bare cuſtody ; there- 
fore the riding is a miſdemeanor, and makes the 


ſeiſure tortious ab initio; for it is a + miſuſer of 


the licence in law; as if a man diſtrains corn in Meafs, . 


and t/re/hes it, 21 E. 4. or comes into a tavern and 
ſteals a cup, 13 E. 4. or the leſſor comes to view waſt 
and breaks the hedge, in theſe caſes they are treſpaſſers 
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ab Initio, and the very entry is puniſhable, which at firſt by 
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eee 
the licence in law was good, 5 H. 7. It is otherwiſe of a li- 
cence in fact, as Yekverton juſtice ſaid, for that excuſes the 
entry, altho' a tortious act enſues, and the party fhall be pu- 
niſhed only for that in which the act is tortious, and for no- 
thing more. Quod Nota. 


— 


— 


AT, 


Harrington verſus Launſdon. 


5 Aunſdon recover'd in the court of Shrewſbury in trover for 


Sheep againſt Harrington by default, and a writ was a- 


warded to enquire of the damages, returnable at the next 


court, ad quem diem the plaintiff appeared, and the writ was 
return'd ſerved, but Juratae ponitur in reſpectu uſque ad proxi- 
mam Curiam, which is put in certain; and at that day the 
plaintiff appeared again, and the jury ponitur in reſpectu, and 
day given over till 10 Funii, fc. and on 10 Funii Jurata 
again ponitur in reſpectu; but the plaintiff did nor appear at 
that day, nor“ had another day over; and at the day given 
to the jury theyappear'd, and gave 2o/l. damages: Upon which 
the plaintiff had judgment for the 201. damages, and coſts. 
And Yelverton aſſign'd for error, that the plaintiff not having 
day on the laſt adjournment over, that the whole matter was 
dil for by the firſt judgment the defendant was out 
of court, yet the plaintiff ought to attend from day to day, 
becauſe his judgment is not perfect till the damages enquir'd: 
Then when the plaintiff had day till 10 Juni, Qt. and did 
not appear at that day, the court ex officio, without the prayer 
of the plaintiff, ought not to have made a continuance of the 
jury; Er that ought always to be ex petitione of the plaintiff. 
Yelverton alſo aſſigned another diſcontinuance in the caſe, 


wiz. becauſe the jury was continued over by a ponitur in reſpectu, 


which ſhould never be, but on an iſſue to be tried between the 
parties; for the jury on a writ of inquiry of damages is but 
an inqueſt of office, which has no other continuance but by a 
Non mifit breve by the officer, or by the ſheriff. 2uod fuit 
conceſſum per totam Cumam, in both : And thereupon the judg- 
ment was reverſed. | 8 


Martham verſus Jemx. 


HD 


N Debt on bond, the condition was to ſtand to the award, 
| Arbitrament, Fc. of Maſter Posh of Grays-Inn about the 
title of a copyhold renerrent : Mr. Pooley awarded, &c. that 
the defendant ſhould pay the plaintiff 67. on 21 Maii 3 Jac. at 
ſuch a place, . in the church porch of Rarrle/den; and fur- 


ther awarded, Ec. that the plaintiff by his deed ſhould releaſe 
to the defendant tytum Jus, Oc. ſuper predifum primum diem 
| O fy Mali, 


\ 


8 Co. 146. b. 
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Maii, at the ſame place on the payment of 6/. and in another 
clauſe in the award he awarded that the plaintiff ſhould make 
further aſſurance to the defendant for the extinguiſhment of 
his title, as ſhould be deviſed, &c. And Yelverton moved, 
that this arbitrament was void, and that it is in a manner no 
award; for it is repugnant and inſenſible; for altho it is cer- 


tain on what day the defendant ſhall pay his 6“. yet neſcitur 


guando, nor on what day the plaintiff ſhall releaſe to the de- 
tendant, for there is no ſuck prediftum primum diem Maii, in 
the whole award, and it 1s not bound or ried to any year of 
the king, ſo that it is altogether incertain ; and altho' it ma 

be collected that the arbitrator intended the twenty-firſt day 
of May, by reaſon that it is limited to be made ſuper ſolutionem 


of the 6. which was 21 Maii, yet that is but by way of infer- 


enge and implicarion; and altho'it was objected, that admitting 
the award void in that point, yet it is good in the reſidue, 
which is to be performed by the plaintiff, viz. the making of 
better aſſurance : To which Yel/wverton anſwer'd, that all the 
clauſes in an award are material, and this clauſe of further 


aſſurance depends on the repugnant clauſe of the releaſe to be 


made; for the arbitrator intended that the releaſe limited to 
be made ſuper predifum primum Diem Maii (where there is no 


ſuch day) ſhould be the firſt aſſurance, and the aſſurances 


which are to be made by the ſubſequent clauſe tend, in the 
arbitrator's intention, only to the ſtrengthening of the releaſe. 
Quod fuil conceſſu m. Et per totam Curiam there is a difference be- 
tiveen wills and deeds, and between awards; for deeds, c. 
ſhall be conſtrued according to the intent of the parties, and 
upon the words to be collected on the deeds; but an award is 
in the nature of a judgment and ſentence, in which there 


ought to be plainneſs, and no colle ion of the intent of the 
arbitrator, for it ought to be his judgment and not the judg- 


ment of another on the arbitrator's words; and therefore 
by Tanſield juſtice, it has been adjudged, * where an arbitra- 
tor awards that one of the parties ſhall become bound to the 
other in the ſum of „ and mentions no ſum in certain, 
but leaves a ſpace for the ſum, it is void; and if the award is 
void in one clauſe, altho' it is good in all the other elauſes, 
yet it is in law noaward ; for a judgment ought to be full and 
perfect in omnibus. 2und Noba. But if the arbitrator awards that 
one of the parties, and + F. S. a ſtranger ſhall do ſuch a thing, 
it is good as to the party, becanſe within the ſubmiſſion, and 
void only for F. S. who is a ſtranger. ud wide 19 E. 4. 
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| F Aoncer, and others, were indicted on the ſtatute 8 H. 6. for 


7 = * 1 


The King and Faweet. 


a forcible entry on the freehold of the earl of Lincoln, 
and it was for an entry and force before the laſt pardon by 
parliament: And Crooke moved to have reſtitution; and per 
curiam, non potuit; for the ſtatute 8 H. 6. provides two 
means to puniſh offenders, one at the ſuit of the party by 
way of action, the other at the king's ſuit by indictment : 
and in caſe where the king is party, the force, which is the 
offence againſt the crown, is the principal, and the reſtitution 
is but acceſſary, and depends upon that, then when the king 
has pardon'd the force, the ſtrength of the indictment is gone: 
for the party is not ta have reſtitution but by means of the 
king, and the king has given away his title (vis. his fine) 
by the pardon. And by Williams juſtice, ſo was it ruled be- 
fore between the lord Stafford and Thinn for lands of the 


Cro. Jac. 


148. 

Noy 119. 
Indict ment 
on 8 H. 6. 
Pa:dun of 
the Force 
prevents Re- 
{itation, 


lord Stafford, which Thinn was indicted far entering with 


force, but obtained the queen's pardon of the force, which 


pardon he ſhewed to the court, and pleaded it in bar againſt 
the lord Stafford to prevent reſtitution: Et fic fecit, per Opini- 
onem Curie, | = Ws | 


The King verſus Ford, Ec. 


O. RD, and others, were indicted on the ſtatute 8 H. 6, 

| for a forcible entry, and alſo for a forcible detainer of a 
meſſuage, Tc. in Com Eſſex, being the freehold of Richard 
Harlakenden; and this indictment was preferr'd at the ſeſſions 
to the grand jury; and they raturned it in this manner, vis. 
as to the entry with force, Ignoramus; as to the detainer with 
force, Billa wera - But this endorſement not being ſpied, but 
being taken by the juſtices of peace for a full indictment in 
both points, they awarded reftitution to Harlalenden; but af- 
terwards, this indictment being certified into the king's bench 
by Certiorari, and the endorſement returned in manner ut ſu- 
pra, they awarded re-reftitution; yet Telverton moved, that 


they ought not ta regard the - endorſement, for the court did 


nor ſend for it, but for the indictment; and this endorſement 
makes it no indictment at all; fo the clerk of the peace has 
done more than he was commanded to do; but, per Curiam, 
the endorſement is parcel of the indictment, and the per- 
fection of it; and the court ſent for the indictment cum omni 
ds id tangen, and the endorſement. touches it principally, 


Cro Jac. 
181. 

lodict ment 
on 8 H. 6. 
Ignoramus 
to part, 
where it de» 
ſtroys the 
Whole. 

Re- reſtitu- 
tion. 
Indorſe- 
ment. 


2 Ba c. Abr. 669. 


I Hawk. | ue E. 
158. 


O 2 4 ON 


. 28 r ö 7 by 
* * r —.— N 
£ n hy ER wy 4 D p — 1 2 5 
aa 77. 22 d — — — . - 
Err. cr — — r r . y nerd WW 
ans — 4 L — * * A — — — 8 
a — — 5 — — 0 wn ane I - 7 — . — 


— — OSIEY ” 


& Ne ee EO IR IEC Ing y==ugeB ined — « 
2 n 2 


15 


Hill. 4 Jac. B. R. 
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for it is the life of it. And in this caſe, per Curiam, after 
ſuch finding of the Jury, Harlakenden ought to have preferr'd 


a new indictment for the forcible detainer only; for now be- 


ing made one intire indictment, and the jury finding only the 3 


laſt, it is no indictment at all. Quod Nota. 
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Paſch, 5 Jac, B. R. 


Baker and the Biſhop of Peterborough verſus 
| ah Ca teſby. 5 

_ Oer, parſon of Mi ſton in Com. Northamp!', was de- 
prived 15 Jan. 1604. The biſhop of Peterborough as 


ordinary gave notice to Cate/oy the patron 24 Feb. following, 
and afterwards 12 Auguſt next collated. Baker, upon which 


' Cateſby brought a Q. Impedit, and recover d in the common 


leas, which judgment was afhrmed on error in the king's 
bench: And the fole queſtion was, whether Tempus ſeme/ire 
which is limited to the patron by the ſtatute *. 2. c. 5. ſhould 
be accounted a full 4alf-year, or fix months, according to 
rwenty-eight days in a month? And it was adjudged that it 
thould not be accounted by months, but for a full holf-year, 
by dividing the year into days, vis. 182 for the patron, and 
182 for the biſhop, and for the odd day in the year, that the 


law does not regard it; and fo much alfo appears by the ge- 


neral courſe of the law, which gives the lapſe w the Metro- 
politan after the year: which is a demonſtration that the firſt 
year is to be divided between the patron and the biſhop. And 
altho' the ftarute HW. 2. in one place ſpeaks of the tempus ſe- 
meſire, and in another place of the Dimidium anni; it was 
held that the one expounds the other, the firſt being ſppke in 
Derbo artis concerning prelates, the other in plain Ferms 
which concerns the common people for the puniſhment. 
But it was held that in ſome v a where (a month) by 
name is mentioned, there the account ſhall be by twenty- 
eight days to the month; as on the “ ſtatute of 27 H. 8. of 
inrolments: And in this caſe Yelverton juſtice vouched Hil- 


man's abridgment 21 H. 8. adjudged according to this reſo- 


lugion ; und faid that Walmeſfly juſtice in the common pleas 
vouched a manuſcript of the time E. 1. next to the ſtatute 
according thereunto, that Tempus ſemeſtre ſhould be accounted 
the full half-year ; therefore in the caſe /upra on computation, 
it appears that the biſhop's coflation was twelve days infra 

| | = Tempus 
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Tempus ſemeſire : Wherefore Cateſiy recover'd in the common 


pleas, and had his judgment affirmed in the king's bench; 
Nullo contradicente in either court. N 


Ward ver/us Walthe we. 


H E Biſhop of Exeter Tempore H. 8. by deed gave land, 

Sc. to Nicholas Turner and Sybill his couſin, in conſi- 
deration of ſervice done by Turner, and other conſiderations 
him moving, to them and to the heirs of their bodies, and 
died; they had iſſue Fo. and William; Turner died; Sy6:1! 
married one Clapham ; they alien the land, fc. to Jo. in fee; 
Clapham died, Sybill enter'd, 70. levieda fine to Waltherve, in 
fee of the land, &c. Sybill afterwards enfeoffed William the 
younger ſon, who enfeoffed Ed. Willughby; Fo. enter'd and 
demiſed to Halthewe, and afterwards Maltheæve enter d; and 
Wilbughby to try the title ſealed a leaſe to Ward, who de- 
clar'd of ſo many acres of land, Sc. in Sutton Coefield; and 
the matter ſupra upon Non Cui” pleaded was found by ver- 


dict: And that the biſhop dedit Tenementa prædicta per Fuc- 7 


tum ſuum, cujus guidem Fadi tenor ſeguitor, &c. and by the 
deed it appeared that the land was in Parva Sutton infra 
Dominium de Sutton in Coefield. And, per Cur, the plaintiff 
{hall recover; for, 1. It was held, that it was not any join- 
ture Within the ſtatute 11 H. 7. for it is not any ſuch gift as 
is intended by the ſtatute ; for the biſhop was not any anceſ- 
tor of the huſband, and the huſband gave nothing for it, but 
it is only a voluntary recompence by the biſhop given in ac- 
ceptation of paſt ſervice; and the ſtatute intends 'a va- 
luable conſideration and gift in fact; alſo the biſhop might 
well intend the gift for the advancement of the wife, who ap- 
pears to be the hiſhop's couſin; and, per Tanffeld, if it ſhould 
be a gift within the ſtatute 11 H. 7. it could be but for a moiety, 
for the gift was before the marriage, when they took by 
' moieties, and the huſband dying firſt the wife does not come 
to any part by the huſband, but by courſe of law by ſurvivor. 
Du ere of this conceit ; for the other juſtices did not allow ir. 
2. They all held, that the fine of Fo. the elder ſon of Ni 
levied to Walthewe deſtroyed the entryof Johne nd of Walthewe; 
for altho' in truth the fine paſſed nothing but by conclu- 
ſion, yet againſt the fine the ſon Jo. and Walthewe his conuſee 
ſhall be eſtopped to claim any thing by way of forfeiture on 
the part of rhe wite, on any title accruing after the fine ; for 
they have no new right, but 70. being the ſon to whom the 


land was intailed, is barred by the fine. 3. Altho' upon view of 


the deed made by the biſhop, the land which by the decla- 
ration is granted in Sutton Coe feli, by tre deed appears to he 
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in * Sutton, Ce. yet that is aided by the finding of 


the jury, who find expreſly that the biſhop dedit T enementa 
infraſcripta; ſo that being ſo preciſely found, the deed is not 
material. Nod Nota. | | FTE. | 


* Mich. 5 Jac. B. R, 


Cox verſus Semor. 


— 


N a ſuit for tithes of lambs and wool, Ec. for ſheep 


depaſtur'd in a cloſe call'd Greenhil in Balking in Com 


Berks, The plaintiff brought a prohibition, and ſuggeſted, 
that Green// bad always paid 0s. in diſcharge of all tithes of 
lambs, wool, Se. And Zelverton moved for a conſultation, 
becauſe the fame ſuggeſtion had been made before in four 
ſeveral prohibitions for the ſame cloſe, and the ſame manner 


of tithing alledged, and a conſultation always granted for 


want of proof withih ſix months; yet, per Curiam, it bein 
only for want of proof, and not on the right or trial of the 
cuſtom, and being alſo for tithes of another year, which were 


not in demand before, the ſuggeſtion is good; for the ſtatute 


50 E. 3. goes to a ſuggeſtion made upon the fame libel, and 
to a conſultation duly granted, which is not done in the caſe 
above, but only for negligence in not having his proofs ready. 


Meta. | 


Tanner verſus Small. 
N . 


Mall ſued for tithes, and the plaintiff ſuggeſted a concord 
and agreement (he being a pariſhioner) for 40s. yearly 
to retain his own tithes, and did not prove it within fix 


months: And, per Curiam, he need not, for ſuch proof goes 


only to a Modus decimandi, and not to another ſuggeſtion ona 
leaſe or contract: And fo is the experience in the king's bench. 


Field 


Field verſus Hunt. 


4 


Unt recover'd in Worcefter court in debt on a contract 


for twenty ſheep, and had a verdict there, and judg- 
ment; and afterwards it was removed by error into the king's 
bench, and aſſigned generally that judgment . to have 
been for the defendant, where it was enter'd for the plaintiff. 
But upon the opening of the errors, it was ſhewn, that there 
was not any declaration in Worceſter court; for the declara- 
tion was, Raphael Hunt gueritur verſus H. Field de placito 
guod reddat ei 20l. quas ei debet & inj uſte detinet. & unde idem 


guer per M. Attorn' ſuum quod cum prædict Def. Sc. And per 


Fenner, Williams and Crook, this is no declaration, for there 
wants the word (dicit) and rhe ſenſe is imperfect ; and altho” 
Yetverton objected that the declaration is ſufficient, if it is 
good to a common intent, and that the word (quer') breviter 
ſcriptum may be queritur, and then it is (unde idem queritur, 
Vet, per Curiam, that will not aid it, for then it is not certain, 
to whom this word (idem) refers, whether to the plaintiff, or 
to the defendant, and it ſhall be rather referr'd to the defen- 
dant, becauſe ad proximum antecedens; and this, per Curi am, 
is matter of ſubſtance, which is wanting, therefore it is ill; 
but if it had been (unde idem Raphael quer) breviter ſcriptum, 
it had been good, becauſe the party ui is certainly 
named, and then (quer) can have no other ſenſe than gueri- 
tur. And the judgment was reverſed. 2uod Nota. | 


Howſe verſus Webſter. 


. as . 
* 


5 was agreed by Yelverton, Williams and Crook juſtices, 


that if a man demiſes land by indenture to J. D. for 


years yielding rent, and F. D. dies making A. his executor, 
the lelſor may have debt againſt the executor for the rent 
reſerved, and arrear after the death of the leſſee, altho“ the 
executor never entered nor agreed; for the executor repre- 
ſents the perſon of the teſtator, and the teſtator by the inden- 
ture was eſtopped and concluded during the term to pay 
the rent upon his own contract, and therefore altho' the rent 
is higher than the profit of the land, yet rf&executor. cannot 
wave the land, but notwithſtanding that he ſhall be charged 
with the rent. Vide the opinion of Aſcue, 21 H. 6. 24. & 14. 
17. 4. caniras but it was denied to be law. : 
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parkehurſt verſus Palmer. 


N Aſempfit laid at Maid/tor in Com Rent, and upona/ 


Non Afumpfit pleaded, the Verire facias was de Viſ. 


Fills & Parxch de Maidſion. And it was adjndg'd error, 


and an inſufficient trial; for the trial owght not to be from 
a larger precinct than the plaintiff himſelf has ſuppoſed the 
ſubſtance of his matter to be; and this per totam Curiam. 


Smith verſus Turner. 


Hou are no true ſubject to ihe ling; and, per totam Cu- 
riam, after verdict againſt the defendant, the action 
does not lie; for the words are too general to bear an action, 
for they do not tonch the plaintiff any way in his loyalty 
particularly, or otherwiſe ; and no man is ſo true or good a 
ſubject as he ought: And if an accountant deceives the king, 
or his leſſee is arrear with his rent, he is not true in that; 


for he has broke the truſt repoſed in him, and therefore is not 


a true ſubject ; the ſame law, if a ſubject does not pay his 
ſubſidy. But if it had appeared by the declaration, t 

words had been ſpoke upon any diſcourſe of the plaintiff's 
loyalty, then the opinion was otherwiſe. 


_ Hoddeſdon verſus Greſil. 


Reſpaſs for entering the plaintiff's cloſe call'd B. at 
| Leighton Buſſard, and taking two conies: The“ defen- 
dant to all the treſpaſs, except the entry into the cloſe, plead- 
ed Non Cu7, and to the entry juttified, that he had common 
in the cloſe called B. and that he had five cows-ready to put 
upon the common ad utend rhe common; and becauſe quam- 


Plurimi Cuniculi were there feeding, ſpoiling the common, he 


in preſervation of his common enter'd ad fugandum & occi- 
dend” the conies.. And the plaintiff demurred upon the bar; 
and the juſtification was adjudged ill ; for a commoner * can- 


not enter to chaſe or kill conies ; for altho' the owner of * 
the foil has no property in the conies, yet as long as they 


are in his land he has poſſeſſion, which is good againſt the 
commoner :: For, if the lord ſurcharges the common with 
beaſts, the commoner cannot drive them out, but the cat- 
tle of a firanger the commoner may diſtrain damage-tea- 
ſant, or drive them our of the common, for the ſtranger has 
no colour to have his beaſts there. And alſo conies are 
matter of profit to the owner of the ſoil for houſe-keeping. 
Therefore foraſmuch as it appears that the cauſe of the 


entry 


at the 
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entry was to chaſe and alſo to kill, which is unlawful as to 
the lord who is the plaintiff, therefore the juſtification is not 
good in matter ; for if the lord ſurcharges the foil with co- 
nies, the commoner on this particular loſs * may have an 
action on the caſe, which is a ſufficient remedy againſt the 
plaintiff. Qued Nora. Upon full and conſiderate deliberation 
of all the judges, they being all on the firſt day of the argu- 
ment of the contrary opinion. P. 43 Eliz. Rot. 134. between 
Bellewe and Langden, & 28 Eliz. between Conny and others 
agree, as George Crooke vouched it, ex relatione Jo. Walter. 


Gerry verſus Davis. 


EBT on bond; the plaintiff declared on a bond de ſeæ- 
D centis Libris ; the dine demanded oyer of it, which 
was enter'd, and'it appeared to be, that the defendant was 
bound to the plaintiff in ſexgintis Libris, and adjudg'd Mi ca- 
| fiat per Billam, for ſexgintis is a word of no ſignification, and 
therefore the bond it ſelf does not warrant the declaration. 


Cox verſus Worrall. | 


HE plaintiff declar'd, that whereas he was of a good 

reputation, and ſo had lived free from all felonies, 
rapes, c. yet the defendant falſe & malitioſe preferr'd an 
indictment for the rape of A. an infant, at ſuch aſſiſes, upon 
which he was arraigned & legitimo modo acquietat' ; the de- 
fendant juſtified and ſhewed, that 4. was his daughter, and of 
the age of eight years, and came to him, and with tears com- 
plain'd that the plaintiff had raviſned her, and thereby very 
much hurt her; whereupon the defendant went to J. S. a 
juſtice of peace, and took his daughter with him, and com- 
plain d of it to the juſtice, who thereupon ſent for the plaintiff, 
and upon examination of the matter bound the defendant to 
appear at the afſiſes, and to proſecute againſt the plaintiff, and 
bound the plaintiff to appear there likewife ; wherefore the 
defendant came to the afliſes, and to ſave his recogniſance pre- 
ſerr'd an indictment of rape againſt the plaintiff, which was 
found by the grand jury: and ſhewed that he took his daugh- 
ter to the aſſiſes alſo to give evidence, rout ei bene licuit. 
Upon which bar the plaintiff demurr'd. And it was adjudged 
againſt the plaintiff, and that the Juſtification was good; 
for the plaintiff grounds his action on the malitious proſecu- 
tion of the indictment by the defendant, and the defendant 
ſhews how, by degrees lawful and juſtifiable, he came to ex- 
hibit the indictment: As, 1. that it was on his daughter's com- 
plaint, whom nature obliges him to pity ; and the 2 
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of Als age proves that there was no malice in her, and the 
defendant being her father could not do leſs. 2. On this com- 
plaint the defendant did not noiſe it abroad, but took only 
the courſe of juſtice, and did nothing but in a courſe of juſ- 
tice, performing the condition of his recogniſance; and in 
6 E. 3,— it appears that the father may Juſtify the mainte- 
nance of his daughter in ſuing of an appeal. And, 3. the 
offence which the daughter complain'd of, is a vice committed 
in ſecret, which has no witneſſes; and therefore on the 
daughter's complaint, which is but conjecture, the father 
might well exhibit the complaint to the juſtice, and the indict- 
ment at the aſſiſes; and ſo it was adjudg'd. 


Jennings ver/us Haithwaite. 


7 I N treſ paſs, on not guilty pleaded, che jury found the de- 


ſendant vicar of D. and that he ſuch a day. Tc. demiſed 
his vicarage to J. S. for three years rendring rent, which J. S. 
aſſigned one acre parcel thereof to the plaintiff; and that the 
defendant was abſent by ſeveral quarters in a year ſixty days 
in each quarter; but they did not find the ſtatute 13 Elix yet 
it was adjudg'd for the defendant, for the ftatute 13 Elis. is a 


general law, altho/ it extends only to thoſe who have cure of 


ſouls, by reaſon of the multiplicity of parſonages and vica- 
rages in England; and being a general law the judges ought 
to take notice of it. And adjudg'd accordingly. | The ſame 
law of the ſtatute of 21 H. 8. of non ref dende. ” 


£-=p 


Drury verſus Dennis. 


10 


ig pray againſt huſband and wife; and declared; that 
they beat a mare of the plaintiff, and committed ſeveral 
other treſpaſſes, upon Non Cul pleaded, the jury found, that 
the wife beat the mare, and for the reſidue they found for 


the defendants. And, per Cur Nil:cap/at per Billam enter'd ; 


for the verdict is altogether imperfect, for they have found the 


wife guilty of bearing the mare, and have given no verdict 
as to that touching the hufband, either by way of acquittal or 


condemnation: and the finding pro reid non cul”, or for the 
deiendants, extends only to the other treſpaſſes contain'd in the 
declaration, and nqt tothe battery of the mare. And alſo, by 
Will:ams and Crooke Juſt. where battery is brought againſt 
huſband and wife, ſuppoſing that they both beat the plt, or 
the 'plt/s mare, and upon Non. cul' it is found that the wie 
only committed the battery, and not the huſband, this verdict 
is againſt the plaintiff; for now the plaintiff's action appears 


to be falſe, for the huſband ſhall not be join d in ſuch cafe but 


for 
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for conformity. And there is a ſpecial writ in the regiſter to 
ſuch purpoſe. And it is not like a battery charged on J. D. 


and J. S. for there one of them may be acquitted, and the 
other found guilty, and good; for they are in law ſeveral 


treſ paſſers. 


- 


Blanchflower verſus Atwood. 


HE defendant faid of the plaintiff ; I will hang him, for 
he hath ſpoken words which be high treaſon. And Fel- 

werton moved in arreſt of Judgment, that the words are too 
general to bear an action; for non conſtat what the words 
were, and the law does not determine any words to be trea- 
ſon. But non allocatur per Cur", for words * may be treaſon ; 
as to ſay, the king is a baſtard, or that another has a hetrer 
title to the crown, for that may draw lubjects from their 
allegiance, and create mutiny in the kingdom : and the brſt 
words enforce the ſlander, in ſaying, I will hang him; and 
then by the ſubſequent words he ſhews the reaſon why ; for 
he hath, &c. and, by Fleming chief juſtice, it is not ſafe for 
the plaintiff to ſet forth in certain what words be ſpoke, for 


words which are treaſon are A: cana Imperii, and not to be 


publickly ſpoken and utter'd, but are only to be diſcover'd to 


the king or his counſel, or other magiſtrate, for otherwiſe by 


his ordinary report of the words, without diſcovering them, 
he may endanger himſelf. 


Heines ver/us Guie, 


Tewkſbury on a verdict given, where the jury gave 8/. 
damages, and 2 d. coſts ; and the judgment was, Fdeo con ſi- 
derat' eft quod the plaintiff recuperet damna ſua per Furat' pre- 
di aſſeſia in forma prædidæa ad 81. necnen 208. pro Miſis & 
Cuſiag* de Increment Curie. And adjudged error, becauſe 
no judgment is given for the 2 d. coſts given by the jury, but 
only for the 84. which was for damages, and ſo the coſts 
aſſeſſed omitted, and the other coſts which follow are but the 
act of the court ex Officio, without any reference to that 
which was aſſeſſed by the jury. | 
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Owen verſus Williams. 


1 N replevin by Oaer againſt Williams, Price and Laborer, of 


an horſe taken, c. Williams avow'd, and the others made 
conuſance, to take the horſe for 11 4. rent arrear of a rent- 
ſervice due by Owen to Williams: and it was found for the 
defendants, and 2 d. damages given by the jury to all three 
defendants, and the judgment accordingly, that they three 
ſhould recover dampna ſua predifa per Fur" afſeſſa, Tc. and 
foraſmuch as Price and Laborer made cogniſance generally, 
and did not make it as bailiffs or ſeryants to Williams, and the 


cogniſance is in it ſelf a title and juſtification in another's 


right, and damages given to all three, and they two who 
make cogniſance have no cauſe to recover any thing; there- 
fore the judgment reverſed. 


Diſmo verſus Sherley. 


* H E defendant in the common pleas appeared the firſt 

day that he had by the ſummons, and afterwards the 
plaintiff recover'd by Non ſum inform), but the defendant Ni- 
hil in Miſericordia quia wenit ad primam Summonitionem, in 
error on this judgment it was alledged, that there was no 
original, and thereupon a Certiorari iſſued for the original in 
that term in which the original action commenced, which is 
certified that in that term there is no original between the 
parties; and it was ſaid that the original might be enter'd of 


another ſubſequent term; therefore the Certiorari was too 


firict to tie it to one term in Specie + but per Cur”, in this caſe, 
if there be any original of another term it will not ſerve, 
becauſe the whole matter was begun and ended in one and 


the ſame term, as appears by the judgment of Nihil in Miſe- 


ricordia, quia, ut ſupra, but where the deſendant does nat 
come the firſt day, but by mean proceſs, there the judgment 


js, that he ſhall be in Miſericordia, and there an original 


certified between the parties of any term pending the plea, 1s 


ſufficient. Quod Nota, by experience. 


Harriſon verſus Fulſtow. 


Fr brought debt of 86 J. in the common pleas againſt 
Thomas Harrifen, and enter'd his plaint againſt Thomas 
Harriſon, and the Capias continued accordingly againſt 7e 
mas. But the Plures was againſt William Harriſon {which 
was the defendant's true name) and that was but for 85“. 


which varied from the firſt entry, and upon the exigent . 


liam Harriſon eppeared, and the plainzzff declard againit 
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William, and they pleaded, and were at iſſue by the name 
of William, and 4 a verdict pro. Quer, and judgment 
accordingly againſt William ; and now in error it was aſſigned 
that the original did not maintain the proceedings ; for that is 
againſt Thomas, whereas the proceedings are againſt William, 
and altho' the plaintiff's counſel. would excuſe it, that -this 
judgment being againſt William, and the original againſt Tho- 
mas, as it is certified, that that could not be the original againſt 
William, and fo the firſt judgment againſt William is without 


an original, which is aided by the ſtatute after verdict ; yet, 


per Cur”, it is error; for there is a difference between a bad 
original and no original; for the want of anoriginal is aided, 
bat not a vitious original ; and if the original in this caſe was 
not againſt Thomas, then there was not any continuance, nor 
abtulit ſe omnino: and alſo diminution being alledged, it is 
certified as the original in this ſuit ; and therefore the judg- 
ment was reverſed, 


The Ld, Sands and SWayne v. Scullard and Dawby., 


_ 


"] brought by the plaintiffs againſt the defen- 
dants for an entry into their cloſe : Dawby had judg- 
ment againſt him by Nl dicit ; Scullard pleaded to iſſue Non- 
cuP, upon which a Venire facias is awarded upon the roll be- 
tween the parties tam ad triand Exitum quam ad enquirerd” de 
dampnis, and the plaintiffs take their Venire facias ad triand 
Exitum between the two defendants and the two plaintifts, and 
the Hab Corp & Diſtring were accordingly ; but the plaintiffs 


(knowing Dawby to be dead) took their record of Nife prius 


againſt Scullard only, and he is found guilty : and in arreſt of 
judgment Telverton ſhewed, that the Ven. fac. was vitious, for 
there was no iſſue to be tried between the plaintiffs and Daw- 
by ; for judgment being given on Nil dicit againſt Darby, 
the writ ought to have made mention only of the iſſue between 
the plaintiffs and Scullard, and to have been an inquiry for 
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damages between the plaintiffs and Dawby according to the 


award upon the roll, which is the ground of the Yer. fac. And 
it was likewiſe ſhewn that the jury haye not done all that for 
which they were ſummoned, for they have given their verdict 
only againſt Scullard, and noverdictat allagainſtor for Dawty ; 
juſt as if two matters had been in iſſte, and they give a ver- 
dict for the one, and nothing for the other, it is all for the 


whole. And that was the opinion of the whole court præter 
Williams juſt. who relied on 9 EI. Dy. 260. b. Sir Ant. Cooke 


and Wooton's caſe : where in partition againſt two, one con- 


feſſed the action, and the other pleaded to iſſue, and yet the 


Ven. fac. was to try the iſſue between the plaintiff and the two 


defendants, and by the opinion it was amended, But Nota 
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there is a difference, for no damages are to be recover'd in 
partition; but it is otherwiſe in treſpaſs : therefore in Cooke's 


caſe the court faid, it was as if a mere ſtranger to the record 


had been named in the Venire facias, ' 


Holſworth verſus Sir Stephen Procter. 


1 was found for the plaintiff at the aſſiſes, and he 
prayed his judgment; but in arreſt of judgment, Ye/- 
verton ſhewed that the Diſtringas was album breve, without 
an indorſement, vis. Executio iſtius brevis, Wc. and without 
the ſheriff's hand ſet to it. And, per Cur”, it is a good matter 
o have a new trial, for it“ cannot be amended: and by the 
ſtatute of York the Sheriff ought to put his name on the back 
of the writ. Quod wide 8 H. 6. And the jury being taken on 
this Diſtringas in pais, they come in without any warrant at 
all; and altho' the writ is made returnable ix initio of this 
Mich. term (niſi Juftic ad Affiſas prius wenerint) and it was 
objected that the whole term being but one day, that the 
court might call in the ſheriff to amend it, yet it was anſwer'd, 
that the jury being pe in pais, the tenure and ſubſtance of 
the writ is paſt, and that this court cannot amend it, for that 
was to make the trial good which was taken without warrant, 
for naw upon the matter there was no Diſtringas at all, and ſq 
no commiſſion to the juſtices of Niſi prius to take it: But if 
the trial had been in court this term ; the court might call in 
the ſheriff to amend it before the verdict paſſed, or after in 
the ſame term ; becauſe they fit by patent, and not by com- 
miſſion. Vide Rowland's caſe, 5 Co. 41. b. judgment reverſed, 
becauſe the ſheriff's name was not put to the f Venire facias, 
and yet the jury was not taken on that writ, but on the Di/+ 
tringas which is a ſtronger cafe. 


The Lord Mordant verſus Walden. 


HE plaintiff ſhewed that Leaves lord Mordant the 


plaintiff's father was ſeiſed of the manor of D. and of 

divers lands, &c. in D. in fee, and in conſideration that the 
now plaintiff with his father Sigillaret quandam Indenturam per 
quam che lord Mortlant har gani æaret, &c. the ſaid manor, and 
the ſaid lands and tenements in D. to the defendant, the defen- 
dant promiſed to pay the plaintiff 100 J. and ſhewed in facto, 
that the plaintiff ſuch a day, c. Sigillavit Indenturam præ- 
#ifam ; yet the defendant had not paid the 100/. Fg. And 
: upon 


Mich. 8 A. . 111 
n upon Non Aſſump ſit pleaded it was found for the plaintiff, and 1 
$ he had judgment accordingly in the common pleas ; but ir 4 
—_— was reverſed by error for two reaſons : 1. Becauſe (diverſe j 
| Terras & Tenementa in D.) are incertain, and do not compre- | 


hend all the lands in D. therefore the plaintiff ought to have 
ſhewn in certain, and particularly what lands were contained 
in the indenture: as if a man promiſes to conyey to J. S. all  - _ -- 
the lands deſcended to him from his father, he ought to ſhew i din 
in Specie (what lands) and that they are (all). 2. The plain- das 
| tiff has not laid the performance on his part certain and ſuffi- 1 
= ciently, becauſe ( Indenturam predidtam) cannot be good be- vide 2 Leen. 
| cauſe ( prædiddum) ought to refer to ſome certainty before, and 53. | 
nothing is certain before,, for (quandam Indenturam) at firſt is 3 Leon. 91. 
incertain; for it is all one as if he had ſaid (unam Indenturam) W ag 
and then the (predifam) which follows could not be good; Ceitäinty. F 
for that is incertum per incertius but the plaintiff ought to 
have ſhewn in certain, that he had ſealed ſuch an indenture in 
certain, per quam Leaves lord Merdant and the plaintiff h argani- 
zarent, de p erbo in Verbum. prout it is laid in thg premiſſes of 
the declaration; as if a man promiſes to 87 a on 
ſcriptium obligatorium whereby he will become bound to. J. . 
in 100%. in an action on this promile, it is no plea to ſay quod 
| fecit ſeriptum obligat frædidtum) becauſe no bond in certain 
| | was mentioned before; but if in this caſe it had been a per- 
| fect indenture in date, in yomination of the parties, and limi- 8 
| LA Ds: IDQy; 5c: 8 OT, 6990 i FE T1: Cant þ $1 
tation of the land, then it had been good to ſay, that he had 
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ſealed (Indent predigum) becauſe by the premiſſes it appears 
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to be a true and perfect indenture in fado. But here it is but 
a pretended indenture. Qu NW. 
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oA; per Williams Juſtice, that it, was reſalved by all 1 Bulſt. 10, 
the juſtices of England in the ſtar-chamber in the caſe of 108. 
one Paine of Midgleſex, who was ſued there for perjury in the ok 1 NY 
court of requeſts on his depoſition in a caſe, there depending, of 3 7 
where the conveyanceand title of land and freehold came in where it ſhall 
queſtion, that this perjury was not puniſhable ; for it is but a not be puniſhed. 
vain and idle oath, and not a corrupt oath, becauſe the court ee mee 
pf requeſts have nothing to do with, nor can examine-tives of * 
land, which are real, and are to be diſcuſſed and determin d in 
. the king's courts.; Dee e, n eie e eigen 
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1 Brownl. 138. 


Where a Man 


ſhall pleadin 


Abatement. 
Where a 
Reſpondeas 
Ouſter. 


*TLntw: 24. 1 5 


2 Show. 145. 
Salk. 1. 


+ 2 Inſt. 242. 


Error in 
Dower. 


55 Iaſt 32. b. 
5. 284. P. 
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- Tompſon verſus Colier. 
Stone of a meſſuage and 40 acres of lan 


another term, and then pleaded that within the pariſh of Stone 


there are 3 vills, 4. B. and C. and becauſe the plaintiff did not 
ſhew in which of the vills the land lay, he demanded judg- 
ment of the bill, & quod ob Cauſam predic Billa predie 


caſſetur : and the plaintiff demurc'd upon the plea ; and it 
was adjudged for the plaintiff: for, 1. 'The defendant * cannot 
plead in abatement of the bill after an imparlance, for he has 
admitted it to be good by his entering into defence, and by 
his imparlance. 2. The matter of the plea is not good, be- 
cauſe the defendant does not ſhew in which of the vills the 


meſſuage and 40 acres lie; and that he ought to do; for where 


a man pleads in abatement, he ought always to give the plain- 


tiff a better writ. 2uod Nota. But, per tot Cur), this plea does 


not go in bar, but only a Reſpondeat Oufter. And by Williams 
Juſt. the difference is, where the plaintiff demurs on a plea 
in abatement, and where he goes to iſſue upon it; for if they 
+ go to iſſue upon ſuch plea, and it is found againſt the de- 
fendant, it is peremptory, and he loſes the land : But upon a 


demurrer it is not peremptory, but only a Reſpandeat Ouſter. 


Quod Nota. Vide 22 H. C. 55. b. Foxley's Cafe, 5 Co. 111. 
Bromley verſus Littleton. 


RS. Littleton, the wife of Gilbert Littleton, recover'd 

her dower in the common pleas by default, and had 

a writ of ſeiſin to the ſheriff of Stafford, and a writ of in- 
quiry whether the huſband died ſeiſed, and of what eſtate, 
whether in fee or fee-tail ; the jury found, that the huſband 
died ſeiſed, but whether in fee or in tail, ignorant; and found 
the value of the land, &c. and quantum tempus elabitur, &c. 
whereupon judgment was given, that ſhe ſhould recover, &c. 
and her damages to 601. And thereupon a writ of error was 
brought; and after the record removed, Mrs. Littleton the firſt 
plaintiff died, wherefore the plaintiff ſued Scire Fagias againft 
Sir Thomas Cornwal, Mrs. Littleton's executor, againſt whom 
two Mils were returned, upon which the plainriff proceeded 
and afligned errors, vig. that no judgment ought to be to re- 
cover damages, becauſe the jury have not found any dying 
ſeiſed of any eſtate of inheritance in Gilbert according to the 
purport of the writ ; for without a dying $ ſeiſed of ſuch 
eſtate the wife ſhall not have damages; as if the huſband 


aliens and retakes for life, and dies, the wife ſhall have dow- 


er, but no damages from this dying ſeiſed, for it was only eg 
the 


H E plaintiff declar'd on a leaſe made by Robinſon and 
3 , in the pariſh. 
of Stone in the county of Stafford, the defendant imparl'd to 
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adjudg'd error. Then the doubt was, if by the death of Mrs. Where Ex- 
Littleton the writ of error was not abated, and that a new * 
writ ſhonld be ſued out againſtyghe executors? And, per Cu- parties by 
riam, the writ ſhall not abate. And there is a difference be- ſire fac on 
tween the death of the plaintiff, and the death of the defen- Death of De- 
Ly - dantz inthe firſt caſe it ſhall *abate 2 R. 3. but not in the other — 23 2 
hn caſe. And it was likewiſe held, that the executors, by the « poſtes 
o Scire facias and two Nihuls returned, which amount to a gar- ak. 
* niſhment, are made parties to the writ of error well enough; 4 I © | a 
Hr for becauſe the damages in the firſt ij are to go to the a ERS. 1 
1 executors, therefore they ought to be warned; for although Mo. 0 
2 che plaintiff in the writ ot error, by the death of Mrs. Iit- 2 Bui. 231. 
it | gleton 18 diſcharg'd of the title of dower which lies on the Vide 2 Keb. 
t land. yet he is ſtill to be eaſed of the damages, which ought 594 
8 to be againſt the executors, who are to be made parties by 
Xx this means of the Scire- facias. And ſeveral precedents were 
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ſhewn accordingly in perſonal actions, where damages are to 1 Rol Rep. 23. 
be recover'd, anderror is ſued, and the defendant in error dies, | 

his executors have been made parties to the firſt writ of error 

by the ſuit of the Scire facias. Quod Nota; per tot Cur', with- 

out contradiction. Le 
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pe: Brinſby verſus Balgy. 
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YTTHE Plaintiff ſhewed, that whereas ſhe was of a good Words. 
reputation and a pure virgin, and ſought in marriage 
by one Dunne, Cc. Dunne interrogavit the defendant, why the 
plaintiff did not come to church; the defendant reſpondendo 
dixit, It is no marvel ſhe comes not to church, for it is thought 
Ne is with child, and I fearit is too true: Whereby ſhe loſt her 
marriage with the ſaid Dunne, to her damage, tc. Upon Non t 
Cul pleaded it was found for the plaintiff: But Jen moved 
in arreſt of judgment, 1. Becauſe the plaintiff did not ſhew, 
that the defendant was Sciens of the marriage between the 
pla intiff and the ſaid Dunne, nor doth it appear in the declara- 
tion that the words were ſpoken Malitiaſe. 2. It appears by the 
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plaintiff's own ſhewing, that the deſendant had not any inten- ' i 
tion to ſlander the plaintiff; for the defendant's words aroſe Fa | 
not from himſelf but on a queſtion propounded by Dunne a 0 
third perſon concerning the plaintiff's not coming to church, J x 

to which the defendant anſwer d; which anſwer does not 


import any direct ſlander, for her honeſty was not queſtion'd, 
but abſence from church, which is collateral; and moreover 
the defendant affirm'd nothing preciſely, but his Thought and 8 
his Fear; which imply that the defendant rather aviſſi d there vide 3 Built. 
was no ſuch cauſe: So that the deſendant's words depend 83. 
merely upon an ecclefiaftical cauſe, vis. her abſence 
from church: But if J. S. aſks J. H. concerning a rob- 
bery committed, and 7. D. anſwere, that he thinks the 
e robbery 
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| 3 Term Kep- 


349- 


Woy 124. 


robbery was committed by A. and he fears it is too true; it is a 
| ſlander; for the inducement, diz the queſtion, is circa ſuch 


* 


And Nil capiat per Billam enter d. 
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a temporal and infamous act, as the defendant by his anſwer 
has detected of A. wherefore it ſeems that A. may have his 
action. Quod fuit conceſſum per totam Curiam, preter Fenner, 


F f ' "Ty 4 | 5 Gy = 
„ Winkworth vous Man. 


HE Plaintiff declar'd on a treſpaſs in an acre of land in 
D. and abutted it Ea, 'Wej?, North and South : Upon 


Non Cul" the jury found the defendant Cul' in dimidio Acræ in- 
fraſcrip'': and it was moved in arreſt of judgment, that upon 


the matter no treſpaſs at all is found; for there is no fuch,moi- 
ety bounded, as the plaintiff has declared, for the intire acre 


is only bonnded, and the pla:atif confining his treſpaſs 


within certain bounds, the defendant ought to be found a treſ- 
paſſer within thoſe bounds ; aliter it is not good; and it is im- 
poſſible for the moiety of the acre to be within thoſe bonnds, 
whether the acre be taken in length or breadth, or what way ſo- 
ever: But per totam Curiam, præter Fenner, the plaintiff ſhall 
have judgment; for if the plaintiff lays the treſpaſs in one acre, 
and the jury find it only, in a foot of that acre, it is good : 
And here they have found the treſpaſs in the moiety of rhe 
acre bounded, and that is ſufficient in this action where da- 
mages only are to be recover d; but if it was in ejectment, 


the verdict had been ill; for it is incertain in which - part the 


plaintiff ſhall have his Habere facias Poſſeſſionem. 


Redhead verſus Harpur. 


HE Plaintiff declar d, that 12 Ocho, Anno 2. at Staines 


in Middleſex, there was a communication between them 


about buying zoo Ewes and 14 Rams; and that the defendant 


affirmed, and warranted and promiſed them to be ſound, 
unc bene dalere Of. per ſcore, and if they ſhould nor be of 
ſuch value to the plaintiff to be fold, the defendant would 
make them worth 9/. a ſcore in ready money; yet the defendant 
Sciens them not to be ſound, nor of ſuch value, ſold them to 


the plaintiff the ſame day for 1 ol. paid ibi; yet the plaintiff. 


faid im Fadd that 100 of the Eæves at the time of 


7 were ren, and died before 24 March following 
ob the rottenneſs, and the other 200 at the time of the bargain _ 
were not worth 9/7. a icore, nor could be ſold for more thin 44. 


a ſcoxe, fo the detendant had deceived him to his damage 
-t1o07, The defendant ſaid that the bargain was for ewes 


and rams t/en going in Hi/d{more in the county of Lincoln, which 


were found and worth g“ a ſcore, and might have been ſold 
, | . for 
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for that price; and that he averr'd; upon which the plaintiffde- 
murr'd; and it was adjudged for the plaintiff; for the defendant 
has not anſwer'd the matter in the declaration, vis. the war- 
ranty and promiſe, which is thecauſe and ground of the action, 
and the deſcent laid to thedefendant's charge, and that of neceſſi- 
ty ought tobe traverſed and denied by the defendant. The de- 


fendant's plea is likewiſe idle and vain; for the agreement and 


bargain for the ſheep, being a thing tranſitory and not local, 


it is not material where the ſheep were atthe time of the bar- 
gain, whether in Lincoln/fhire or in Middleſex ; and fo was 


the opinion of the whole. court. 


Lathbury and his Wife Adminiftratrix of William 


Ridges ver ſs Michael Humtry. | 


EBT as adminiſtratrix on a bond of forty marks dated 

4 Apr zo. made by the defendant to the inteſtage : 
The defendant pleaded that Ridges, the inteftate 1 Octobr x 
Fac. made his will, and made the defendant executor, and 
bequeathed the bond and the money therein contained to one 
Humfry the defendant's ſon, and died; after whoie death the 
defendant took upon him as executor, and adminiſtred ſeveral 
goods of Ridges, and that he is ready to aver: Upon which 
plea the plaintiff demurr'd generally; and it was adjudged 
tor the plaintiff, for the deſendant's plea is not good without 
a traverſe that Riages died inteſtate: for the action being 
brought as adminiſtratrix, and they declaring on a dying in- 
teſtace, it is ſuch a material ſuppoſal in the declaration, that 


Fl. 6. 7. Debt againſt one as adminiſtrator of J. and declare 
that . died inteftate, the defendant pleaded that J. made his 
will, and made him exegutor, and becauſe the plaintiff de- 


clar'd that . died inteſtate, it was held no plea without a tra- 


verſe of it. The ſame law 7 H. 6. 13. Debt againſt one as exe- 
cutor of R. The defendant Ro that &. died inteſtate at ſuch 


a place, and held no plea ; for if/the pla intiff maintains that R. 


made the defendant executor, and the other ſays that R. 


died inteftate, that will not make an iſſue; and therefore 


the defendant ought to traverſe, wis. that R. died inteſtate, 


av/que hoc, that he made him executor. And 4 H. 7. 13. a. 
this very caſe in queſtion is adjudged, that ſuch plea in bar is 
not good without a traverſe, vis. to ſay, abſaue hoc, that Rid- 


ges died inteſtate. 3 H. 7. 14. agrees. And this per tolam Cut iam 


without argument, 


Q 3 Andrew 
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1 Browul. 97. 
Debt as Ad- 
miniſtrator. 

L. Ray. 110. | : 


Traverſe of 
the dying 
Inteſtzte. 


ir being the ground of the action ought to be trayerled ; ws. Declaration. | 


Theloall. 58, 
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Andrew verſus Hundred' de Lewkner in Com' 
1 Oxon'. ; a | 


HE Plaintiff declar'd on the ſtatute of Winton 13 E. 1. 


and ſhewed that he had performed the limitations and 
. ordinances in the ſtatute 27 EI. and concluded contra formam 


Statuti prædici, and the iſſue being found for the plaintiff, it 
was alledged in arreſt of judgment, that the declaration was 
not good, becauſe he having declar'd on two ſtatutes, wiz. 
the ſtatute 13 E. 1. and the ftatute 27 Elix. he ought to have 
concluded contra formam Statutorum praedidorum. But non allo- 
catur per totam Curiam, becauſe the action in this caſe is given 
and grounded only on the ſtatute 13 E. 1. and the ſtatute 27 
Els. is rather in reſtraint and hindrance of the action than 


. Otherwiſe; for whereas before the flatute 27 Ez. the party 


might have had his action generally to have charged the hun- 
dred on any robbery, now certain circumſtances are to be per- 
formed by the ſtatute 27 Elia. before the party ſhall have his 


action, and before he can charge the hundred, vis. the taking 


of the oath before a juſtice, that he was robhed, and that he 
does not know the felons, c. So that the ſtatute 27 Elig. was 


made in eaſe of the hundred, and not in advantage of the party 


robb'd; therefore it is ſufficient to conclude contra for mam Sta- 
tuti, which ſhall of neceſſity have reference to the ſtatute 13 
E. 1. which gives the ſuit : And ſeveral precedents were ſhewn 


accordingly in 28 Elia. and 35 Fliz. And, per Curiam, if the 
plaintiff had concluded contra formam Statutorum, it had not 


been good, becauſe the ſtatute 27 Eli. does nat enable the 
party to ſue. 2 


Arundell verſus Tregono. — 


HE Plaintiff declar'd, that whereas he was of 1 gaod = 


reputation, Cc. free from theft, yet the defendant at 
the general ſeſſions of the peace, Etc. held at Truro in Comitatu 


Cornubiæ 7 Jan. 3. coram Thoma St. Awyn & Johanne Arundel 


Ef Sociis ſuis tunc Juſticiariis, Ce. malitiole, Sc. quandam Bil- 
lam Indi ctamenti againſt the plaintiff Scri b. fecit, continen that 
the plaintiff amongſt others broke and enter'd the houſe of A. 
and /tole haif a Bufhel of Wheat ; and exhibited it to the faid 
juſtices ibid, who cauſed it to be openly read, and deliver'd to 
the grand jury, and afterwards the defendant at the ſame 
time affirmed the matter in the ſaid bill contained to be true, 
whereby the plaintiff is damnified, &c. The defendant plead- 
ed an inſufficient juſtification, on which they were at iſſue, 
and it was found for the plaintiff. And Teluerton moved in 


arreſt of judgment; 1. becauſe it does not appear that the 
jaſtices before whom the indictment was preferr'd, were 


juſtices 
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juſtices of Oyer and Terminer, but only juſtices of peace, 
who could not arraign the plaintiff and put him in any jeo- 
pardy: Who was anſwered by the court, that as this caſe is, 
the declaration is enough, for the plaintiff has laid it to 
be ad generalem Seſſionem, which has ſuch ſtrong intendment 


Where the 
Authority of 
the Juſtices 
ought to be 
ſhewn, aad 
where not. 


to carry this circumſtance, that it was before juſtices, who 


had ſufficient authority: And the rather, becauſe in this ac- 
tion their authority cannot come in queſtion or debate, Other- 
wiſe if it was on an indictment, for there ſuch general ftile 
had not been good, but their authority ought to appear in cer- 
tain, becauſe the party fhall be put to anſwer to it. Then 


Telverton moved, that the plaintiff has not ſhewn ſufficient 
_ cauſe of action; for the defendant has done nothing but in a 


* courſe of juſtice to prefer an indictment, and that is la wful; 
for if men ſhould be puniſhed for preferring indictments, it 
would be a great hindrance of juſtice: And, as 43 E. 3.—is, 
a man ſhall never be puniſhed for bringing a falſe action; 
and the rather here, becauſe non canftat what was done on the 


_ indictment, whether the ee was acquitted or arraigned 


upon it, or not: And if nothing was done uponthe indict ment, 
the plaintiff will clear himſelf too ſoon, d before the fact 
tried, which will he inconvenient ; quod fuit conceſſum per t0- 
tam Curiam, & nil capiat per Billam enter d. WE 


St. John verſus commyn. 


Aint John brought 74 frme in the common pleas in Tre- 
land on the leaſe of R. G. againſt Commyn, and declared 
de Caftro Villa & Terris de Kilbrough in ſuch a county; and 


Palm. 188, 
189. 2 
No. 820. 
Preferriug 
an indict» 
ment no 


Cauſe of Ac- 


tion till uial 


Error * 
Iicland» 


upon iſſue pleaded, it was found for the plaintiff, and he had - 


judgment there; upon which Commyn brought his writ of er- 
ror in the king's bench in Ireland, and aſſigned for error the 
want of an original, to which St. Jon rejoined and pleaded, 


that ſuch a day an original writ was deliver'd to ſuch one, 


c. and concluded to the country, and the judgment was re- 
verſed there for want of an original: Whereupon St. Fohn 


brought a writof error of the judgment of reverſal in the king's 


bench here in England; and the judgment given in the king's 


- benchain Ireland was reverſed here, becauſe the matter was 


diſcontinued ; for when the plaintiff in the writ of error in 
Ireland aſſigned his errors, and the defendant there replied and 
concluded to the country (where in truth the matrer of his plea 
ſhould be tried by the record, vis. whether the original writ 
was deliver'd or not, for thar appears of record) and then the 
plaintiff in error there did not reply or demur onthe defendant's 
plea, the whole matter was thereby diſcontinued; for there 
was no full record of the proceedings before the juſtices of the 
king's bench there, becauſe the plaintiff had not rejoined 0 
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- © the deſendant's bar there. And now it was moved to have the dert 
record remanded into Ireland, with a certificate of thejudges ecu 
of their reverſal here, to be made to the juſtices of the king's 
. bench in Ireland, that he who firſt recover'd might have his 
execution: For they pretended that by the reverſal of the 
judgment in the king's bench there, the firſt judgment in the 
common pleas there was affirmed; to which Telverton anſwer'd, 
1. That the record ſhould ndt be remanded ; for although 33 
E. 3. Error 83. is, that out of Ireland no more ſhall be certifi- 
ed than the tranſcript, and according to that is 34 Af. yet 
the law is not ſo at this day ; for the writ of error, which 
goes out of the chancery here to the king's bench there, com- 
mands the record to be ſent; and the return of the juſtices 
| there does likewiſe prove it, which is in hæc Verba, Record 
Cro. Jac.  miſſum: Alſo the reaſon why at firſt the tranſcript is ſaid to . 
830. be ſent only, is for fear it ſhould be deſtroyed by the ſea. in N 
Stra. 837. the carriage: But when ſuch fear is over by the ſafe arri val of ( 


1 


2 * _ ————— 


4 Bac. _— 679+ the record, and by the entry of it in the rolls here, then it 
Sign, *P' ceaſes to be a record in Ireland, and is a perfect record 
A Record here. Quo fuit conceſſum per Curiam; and Mr. Man 
ſent from the ſecondary ſhewed precedents in 9g H. 6. that a record ſent ©c 
Ireland re- / gut of Ireland remains here; and ſo of another record in 32 H. 
Arms | 8. But if the judgment had been reverſed on the truth of the 

matter, although the judges here cannot award execution, 
Cro. Car. 512. becauſe they have no officer that is ſubject to their command, 
vet they ſhall make a mandate to the chief juſtice there, that 
he ſees execution done; and that is the courſe : Quod fuit con- : 
ceſſum. Then Telverton and Mr. Stephens moved to have a new 
Writ of error here of the firſt judgment in the common pleas {| 
p. W. P. 2. there; for although, as 5 F. 2. Error 89. a writ of error can- | 

F. not immediately be brought here of a judgment in the com- 
Show. P. C. 56 mon pleas there, but it ought to come here by degrees, vis. 
firſt into the king's bench there, and then into the king's 

bench here, becauſe ſuch is the uſage there, yet this 

record being come by ſuch degrees into the king's bench 

here, it ſeems they may have, and the court after great 

debate granted that they ſhould have a new writ, quod corgm 

nobis reſidet, de bene eſſe; for the reverſal here, as appears be- 

fore, was upon a collateral point, becauſe for want of a de- 

1e murrer, or other replication. to the detendant's plea in the 
e writ of error in Ireland, the whole cauſe was diſcontinued; 

a7 * for this court perceived the firſt error, vis. want of an origi- 
702. nal, to be cauſe ſufficient to reverſe the firſt judgment in the 
Ow. 18, 19. common pleas there, as alſo for another apparent error in the 
. declaration, vi. that the action is brought de caſtro, Villa & 
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4 Mod. « * N 3 c . 
Salk. ww! ? , terris in Kilbrough * without expreſſing the number and cer- 
Comb. 198. tainty of acres, which is inſuffleient; for upon ſuch general 
: | demand 
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demand no Habere facias Poſſefonem can'be awarded and ex- 
ecuted. Quod Nota bene. Per Curiam,, . 


Fill. 5 Ja c. B. R. 
ee 


| OBB ſued a prohibition in the common pleas againſt 1 Brownl. 98, 
\& Hunt, parſon of D. in Kent, and ſuggeſted a Modus deci- 5 * 
. 999 . "EE . obt on St» 
mandi as to part of the tithes demanded againſt him in the ſpi- 2 E 6. 
ritual court, and as to the reſidue fuggeſted a contract execut- Colts aſſeſſed 
ed and performed between him and the parſon in ſatisfaction and not ad- 
of the reſidue; and becauſe he did not prove his ſuggeſtion Page 5 
within fix months, Hunt the parſon 3 conlultation and Wpere Coſis 
coſts aſſeſſed by the court to 50. and damages 50s. which by the ſhall not be 
ſtatute 2 E. 6. ſhall be doubled, but in truth there was no given for 
judgment given to recover them, vi. ideoconſiderat eſt quod recu- —— 1 
Fe wet roof of the 
peret) was omitted; yet Hunt thinking that all was perfect, brought 85 epettion. 
debt in the common pleas for the coſts, &c. and declar'd on Confulta- 
the whole matter ſupra, and that damages were aſſeſſed, ſuper tien. 
quo tunc conſiderat fuit quod recuperet, Ic. and that the coſts W N 5 
were not paid, per quod Adio accre wit, Sc. and thereupon hge 55 
recover d àgainſt Cobb by non ſum in formatus : And thereupon 
Cobb brought error tam in Recordo & Proceſſu, Cc. of the prohi- 
bition, as of the debt for the coſts; and aſſigned generally for 
error, that the judgment in the common pleas ſhould be for 
Cobb where it was for Hunt. But Telverton alledged two er- 
rors in ſpecial. 1. That there was no judgment in the prohi- 
bition to recover the coſts, but only an aſſeſſment of them, with- 
out more, which is not ſufficient; for the aſſeſſment alone is but = h 
matter of office in the court, but no judgment of the court that *V„ FO 
will bind. Quod fuit conceſſum per totam Curiam. 2. Error, 
that no coſts at all ought to be aſſeſſed or adjudged in the caſe 
fupra ; becauſe the prohibition is grounded as well on a Mo- Ante 102. 
dus decimandi, which wants proof, as on a contract between the 
parties, which does not want proof; and the ſuggeſtion being 
intire, and part of it wanting no proof, they cannot give any 
coſts at all; for that is only where the whole matter in the 
ſuggeſtlon wants proof; fo the joining of the contract with  *' ; 
the manner of tithing privileges the whole as to cofts : But. Cro. El. 347. 
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i Ney 28. 
Cro. El. 148. 


Daliſ. £4, 8s. 
3 Inſt. 166. 
2 Burr. 1189. 


2 Bac. Abr. 297. 
3 Bac. Abr. 817. 
1 Hawk. P. C. 


319.329. 


1 Brownl. 9. 
Error on 
Lebt. 

Where ſeve - 
ral Addi tions 
of the De 
fendant will 
make the 


Suit erro- 


HeOus. 
Salk. 6. 


Cro. Jac. 
203. 
Scire facias. 


_ cum 
auſa. 

Bail. 

Where Bail 


mall be diſ- 


charged not- 
withſtanding 
a Proceden- 
clo. 

Salk. 252. 

1 Wills. 277. 
3 Burr, 1461 


Mar fam de D. Eſquire, and the parties were 


Hills J c. B. R. 


1 


they may grantaconſultarion as to that part of the ſuggeſtion 
of the manner of the tithing, and Stabi pro refectus. uod fuit 
conceſſum. So both the judgments reverſt. Quod Wota. 


Sir Robert Miller's Caf. 


IR Robert Miller was defendant in a bill in the Sta--CHam- 
ber, and being examin'd on the interrogatories, the plain- 
tiff ſuppoſing that he had committed perjury on his examina- 
tion procured him to be indicted on the ſtatute 5 Elis and 
per totam Curiam, he cannot be indicted on the ſtatute, becauſe 
he is not Teſtis, but remains defendant yet, although it be upon 


interrogatories, for if he confeſſes matter againſt himſelf upon 
the interrogatories he ſhall be condemned. Quod Nota. 


. VMartham verſus Molineux. 
Olinenx enter'd his original inthe common pleas againſt 
Markham in an action of debt on a bond, by the name 
of J. Markam Alderman de D. and all the mean proceſs was 
continued againſt him by the name of Alderman ; Mar tam ap- 
pear'd, and the plaintiff declar'd againſt him by the name of 
geen at iſſue 
and it was found for the plaintiff, and judgment given; and 
it was now reverſt for error, becauſe non conſtat that this Mar k- 
am is the ſame Markam, againſt whom the original was en- 


ter'd, and the proceſs continued, but rather that he is another 


perſon by reaſon of the ſeveral additions of Alderman, and E 
guire. Quod Nota. 8 0 


Fernely verſus Fawſett. 


Ernely brought an action on Aſumpfit againſt Brome in the 
Court of Noræuich, and had Fazuſett, and J. S. for his bail 
there; a Corpus cum Cauſe iſſued 19 Junii 3. out of the king's 


bench to appear before Popham chief juſtice 9 Jullii next at Nor- 


wich ; afterwards a Frocedendo- iſſued the fame 19 Junii, 
notwithſtanding the firſt writ, Pophamg Julii took bail at Nor- 
wich, and diſcharg'd the ſherifts there of Brome ; afterwards, 
20 Julii the Pracedendo was deliver'd to the ſheriffs of Noranich- 
They proceeded, and judgment was given there againſt Brome, 


who brought error in the king's bench, and the judgment was 


affirmed, and after two N:/hils againſt the party the plaintiff 
ſuedouta Scire faciasagainſt Fawſettoneofthe bail, whopleaded 
the matter ſupra, and the plaintiff replied and ſhewed the Pro- 


cedendo, and ſo a demurrerupon that; and it was adjudged that 


F. anvſett 
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Fawſut the bail is diſcharg'd; for by the taking of bail by 


Popham, the bail in the interior eaurt at Norwich is abfolutely 
diſcharged ; altho* the bait taken by Popham was not filed in 
court; for that could nor be till term: and altho* a Proce- Procedendo. 
dendo iſſued, which might have been a Super ſedeus to the firſt Superſedeas, 
Habeas Corpus, yet that not being deliver'd before 20 Juli, Soy FT 
which was after the bail taken by Pop/am,. the body of Brome Mainpriſe PI 
was lawfully diſcharg'd by the bail taken at Norgoich; as if Procedendo 13. 
the body comes by Habens Corpus, and becauſe he cannot find Cro. Jac» 363, 
good bail, the judge commits the party to the Marſhal, that | 
diſcharges the bail, But they all agreed, that if the Prece- 
dendo had been deliver'd to the Sheriffs before 9 Juli, which 
was the time in which Popham took the bail; then/ it had 
been a Super ſedeus to the firft writ, and then the bail in the 
court of Nerwich ſhould ſtand. | 
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Aſhe verſus Doughty. . | : 
HE plaintiff ſhewed that he and the defendant, andi ſe- ACumplit. | 
veral other tenants (copyholders of the manot of D. Lic 25 d 
in Norfolk) were plaintiffs in Chancery againſt R. Wood Lord f. _ 
of the manor to have their fines made certain by decree, and Wiel rote 
that in conſideration the plaintiff at his coſts and labour ſhould | tall beg en, 
procure a decree there for the emjoyment of their copyholds at and where net. 
a fine certain, the defendant promiſed to pay the plaintiff | 
after ſuch decree obtained 3 J. When he ſhould be requir'd. 
The plaintiff thewed in certain tkat he at his coſts and labour 
obtained the deeree accordingly, and licet the plaintiff ſuch a 
day and place requeſted the detendant to pay the 34 yer he 
denied it, c. The defendant pleaded Non Aſſumgſit, and it 
was found againſt him: and it was moved in arreft af judg- 
ment; 1. That the requeſt was not welt laid, for therrequeſt, 
being parcel of the promiſe, ought to be alledged in ſacho, and 
not hy this word het, which is but argumentative, and not 
directly; but it was refolved, that lict is a word affirmative, 
and being conjoined with time and place certata, is as well 
iſſuable as the word in facto; as appears by Buckley's caſe Plow. Com. 
Com, and by ſeveral precedents in court. 2. It was moved, 127. b. 
that there is no notice laid to be given to the defendant of the 
decree inChancery,and the 34 are to be givenby the defend- 
ant for and in recompence of the decree : but it was reſolved, 
in this caſe no perſonal notice is neceſſary to be given the 
' Cefendant of the decree, becauſe it appears by the declaration, 
that the defendant was one of the plaintiffs in Chancery on the 
ſuit, in which the decree was granted; fo that he himſelf is 
party to the decree ; and it is not like the caſe of Street and 
Maeeler lately adjudged in . court; for there Wheeler pro 
De, e | miſed 
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Poft, 168. 


denied, 


per tot Cur', 


Oro Jie. 202, 
1 Brownl. 

3 40s. * 
FieQment, 
Traverſe, 
Day- | 


3 urx. 150g, 


\ there Street was barred; but in this caſe the defendant n_ 
1 


r T - — 


miſed Street upon the marriage of Wheeler's ſon with Street's 


daughter, ad Maritagium to give 100 /. to the ſon, the parties 


intermarried, and I heeler did not pay the 100 l. and in A/ 


ſumpſit brought by Street againſt him, becauſe it did not ap- 


pear by the declaration, that Wheeler had notice of the mar- 
riage, and he being a ftranger to the marriage could not Pay 
100 J. at the marriage without having notice of it, therefore 


to the firſt bill, and therefore might have as good and fu 


notice of the ſucceſs in the ſuit, and decree, as the plaintiff | 


had: wherejore judgment was given for the plaintiff, _ 
Lane verſus Alexander, 


HE plaintiff declared on a leaſe made to him by Mar; 
Planten for three years: the defendant ſaid, that the 

land, &c. is copyhold ok manor of Fawkenham in Norfolk, 
whereof Queen Elig. was ſeiſed in fee, and long before the 


leſſor had any thing, viz. ſuch a day, tc. by J. S. her ſteward, 


at a court, c. granted the land to the defendant by copy in 
fee according to the cuſtom; and fo juſtified the entry an the 
Plaintiff. The plaintiff replied and ſaid, that long before the 


copy granted to the defendant, wiz. at a court of the manor 
held ſuch a day, Cc. Anno 43 Els. the Queen by copy, &c. 
granted the land ta the leſſor for life according to the cuſtom, 
by virtue whereof ſhe entered and deinited to the pla intiff, Sc. 
The defendant by way of rejoinder maintained his bar, a»/que 
Hoc, that the Queen at the court of the manor by J. S. her 
Reward ſuch a day, Cc granted the land to the leſſor; and 
thereupon the plaintiff demurred in law generally. And 
Yelverton moved, that the traverſe was good in ſuch ſpecial 
manner, of the day and of the ſteward, Sc. wherein the dif- 
ference is where the act done may be indifferently intended to 
be on one day or another, there the day is not traverſable; as 


in caſe of a feoffinent by. deed ſuch a day, the day of the feoff- 
ment is not traverſable, for it paſſed by the livery and not 


by the deed ; and the livery ig the ſubflance, and the day a 


of abundance, 10 E. 4.6. The ſame law af the day in treſ- 
| paſs, the day is not trayerſable ; for although it be on ano- 


ther day it is not material. But where a man makes his title 
by a ſpecial kind of conveyance, as in this caſe the plaintiff 
makes his title by a copy, there all that is contained in the 


copy is material, and the party cannot depart from it, for he 
cannot claim this land by any other capy than that which is 


leaded ; as 18 H. 6. 14. in an action againſt J. S. for taking 
his ſervant, and declares that he by deed retained his.ſervant 
the Monday in ſuch a week; in ſuch cafe it is a good plea for 
the defendant to ſay, that the ſervant was retain's with him 
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Monday. The ſame law, as it ſeems, of letters patent, the 
day and place are traverſable, becauſe they are the ſpecial 
conveyance of the party, from which he cannot depart. It 


ſeems likewiſe here, that although the day in this cafe be 
traverſed, yet on a general demurrer the ſtatute 18 Ez. of 
demurrers aids it, for the day here is not of ſubſtance but of 
form. But, per totam Curiam, the day is not traverſable here, 
but whether the Queen granted an elder copy to the leſſor of 


the plaintiff before the copy granted to the defendant, ſo the 


traverſe ſhould be abſhue hor, quod Domina Regina conceſſit modo 


& forma to the leſſor of the plaintiff. The ſame law in caſe of 
letters patents before; the traverſe ſhould be, ab/que for, quod 


Dominus Rex conreſfſit modo & forma, and the day and place does 
not come in the traverſe. Fenner juſtice-contrary, for the rea- 
ſon given before by Telverton. And alſo (by him and the chief 


juſtice) it is aided by the ſtatute 18 Elis. for it is but form; 


7 B EN 2 | — 
the Friday after; abjyue hoc, that the plaintiff retain d him the Where the 


Day ard Place 
afe traverſable, 
and where note 
St 18 El. 


2 Mod. 84. 
Poſt. 141. 


for if. the jury find an elder grant by the Queen to the leſſor 


of the plaintiff, although it be at another court, it is ſufficient; 
and by conſequence the day is not material in ſubſtance. 


Quod Nota. But Williams juſtice contrary. And by all, but 


Fenner, adjudged, that the traverſe is ill; for the jury are 
thereby bound to find a copy on ſuch a day and by ſuch 


ſteward, which ought not to be: and alſo it is matter of 


ſubſtance not aided by ſtatute 18 Elis. 


Darby verſus Boice. 


T3 Fjefiment for an houſe in Londen, On tow C pleaded, the 
1 jury found a ſpecial verdict, and the caſe was ſach : 


tenant in tail of ſeveral meſſuages in London 7 © an. 44 Elis. 


bargained and fold them to J. S. and deliver'd the deed of of 
the land: 8 Jan. the ſame year indentures of covenants were 
made to have a common recovery ſuffer'd of thoſe meſſuages, 
9 Jan. afterwards a writ of riglit was ſued in London for thoſe 


meſſuages returnable at a day to come; and 10 Jan. the ſame 


ear, the tenant in tail made livery of ſeiſin to F. S. of one 
ouſe in the name of all, where the other mefluages were in 


t Brown! 
147 » 
EjeQ ment. 


leaſe for years, and the leſſees never attorned. The queſtion 


was, if the meſſuages paſſed by the bargain and ſale, or by the 


: livery ? and it was adjudged, that they paſſed by the bargain 


and ſale. And a difference was taken by Telvertan between 
ſeveral conveyances, both executory, and where one is executed 


immediately; as in Sir Row/and * Haywards caſe, where ſe- 


*® Pophe oc. 


veral lands were given, granted, leaſed, bargained and ſold.co 2 And. 202. 
- | | 
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ſeveral for years, the leſſee was at election, either to take by 

the bargain on the ſtatute 27. H. 8. or by demiſe at the com- 

mon law. But it is other wiſe, where the one is executed at 
firſt ; for there the other comes too late; as in this caſe, 

the very delivery of the bargain and ſale the land it ſelf paſſed 


by the cuſtom of Landan without enrolment (for, Nota, the 


cuſtom was found in the verdict) and ſo much is expreſſed by 
the ſtatute of enrolments, which excepts London; then being 


executed, and the conveyance perfect by the delivery of the 


deed, without any circumſtance, the livery of feifin comes too 
late; for it is made to him who has the inheritance of the 
meſſuage at the time; and poſſeſſion executed hinders poſ- 
ſellion executory. As if a bargain be of land, and before en- 


tolment the bargainee takes a feoffment, that hinders the 


enrolment, becauſe the taking of the livery has deſtroyed the 
uſe which paſſed by the bargain. Quod fuit ronceſſum. Ano- 
ther reaſon was given, becauſe it 2 that the intent of 
the parties was to have the laiid paſs by the bargain, becauſe 
it was to make a perfect tenant to the Præcipe, as appears by 


the acts ſubſequent, as the indefftures of covenants, the bring- 
ing of the wrir of right, c. all which would be fruſtrated) 


. If the livery of ſeiſin ſhould be effectual: and when the act is 


# Dy. 311. 
a. b 


1 And. 17. 
Mo 105. 
Bend 101. 


Covenant. 
Concord 
pleaded. 


indifferent, it ſhall be taken neareſt tothe intent of the par- 
ties; as if a man has a manor, to which an advowſon is ap- 
pendant, and makes a feoffment by deed of the manor cum 
pertin, and delivers the deed, but does not make livery of 


ſeiſin; although the deed per /e is ſufficient to paſs the ad- 
vowſon; yet, becauſe the party did not intend to paſs it in 
groſs, but as appendant, if the manor does not paſs, the ad- 
vowſon alone does not paſs; as it was agreed 14 Eliz. in * 
Andrewe's cale. Quod Nota. Per totam Curiam. And judg- 


ment given accordingly, that the defendant, who claimed un- | 


der the bargain, ſhould enjoy the land. : 


Samford verſus Cutcliffe. 


88 brought by the heir in reverſion againſt the exe- 


cutor of tenant for life for a breach of covenant in the 


'teftator in not repairing the houſe demiſed ; the defendant 
' pleaded, that the teſtator, tenant for life, died 19 Martii. and 


that 22 Martii concordat & apreat* fuit inter the plaintiff and 


deſendant, that the defendant ſhould quietly depart and leave 


the poſſeſſion to the plaintiff, and in Confiderar inde, the plain- 
tiff agreed to diſcharge him from the breach in non reparando. 
And ſhewed that 25 Marti he quietly departed and left the 


houſe to the plaintiff; and ſhewed an execution of the con- 
rd., as he ſuppoſed. and demanded judgment /i Adio upon 


which the plaintiff demurred in law. And it was adjudged 


for the plaintiff; for, Fer Fenner, the concord is void, for there 


18 


„ > hr _ &@ 2A _ iyopy rener! 


e 


* 
4 * * 4 * 
e 1 z>& 4 EE — 
* * 


” 
"4 
— 


Hill. 5 JA c. B. R. 


is not any recompence, nor quid pro quo for the e ; for 
the executor has not any intereſt-in the houſe after the death 
of the tenant for life, but only a licence in law, to enter and 
take away the goods, &c. then the accord, that he ſhall leave 
the houſe, is to no purpoſe, becauſe he has no intereſt in it. 
And, by Yelverton and Crook, the plea is not good; becauſe 
the time is incertain on this agreement, ae ſhall depart, 


and altho' the defendant ſhews that he really departed within 
five days after, yet that will not aid the firſt incertainty ; for 


the concord is the foundation of the whole, which ought to 


be certain, when it ſhall be performed; therefore, by them, 


the concord ought to have contained a certain time, in which 
the defendant ſhould depart, if he would take advantage of it. 
And, by Williams juſtice, it is not A good concord as it is 
pleaded ; for the time being indefinite, when the detendant 
ſhould depart, he ought to ſhew a preſent execution of it, 
wiz. that he inſtantly departed: as if a man comes into a ſhop 


to buy, he ought inſtantly to pay, otherwiſe it is no contract 


executed. But all three, præter Fenner, agreed, that if the 


_ defendant's plea in the time of the e from the houſe 


had been certain, and executed according to the ceriain agree- 
ment, it had been good; becauſe altho the action is grounded 
on the deed, yet it is only to recover damages. And ſo agrees 
with * Blake's caſe, 6 Co. 43.4. - | 2 
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= Ket. Plaintiff as ae of I. 8. verſus Liſe. : 


| 1 N trover, after verdict, and before the day in bank, the 


I defendant pleaded, that the plaintiff, who oy the 
action as adminiſtrator of F. S. being cited in the ſpiritual 


court, had per debitam Juris for mam, the letters revoked, and 
adminiſtration committed to another. And, per Curiam, no 
plea; for it is a matter only wherein the defendant ſhall be 


_ aided by Audita Querela, on the letters of adminiſtration, and 


not by plea z no more than in the caſe of a releaſe, c. 21 


1 75 


Bury 


pos 
5 125 
. 


* Cro. Jace 99 
Noy 110. 


Trover. 
Audita Que- 
rela. 

Letters of 
Adrniniſtra- 
tion tevok'd. 
Vide ſupra 83. 
2 Ro. Rep, 
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Error in 


Treſpaſs. 
Judgment in 
Treſpaſs after 
2 Pardon. 
16, 17 Car. 2. 
c. 8. . 


1 Brown. 


1080. 


Debt on 


2 E. 6 


e 


| Bury verſus: Wright: | 


per Cur, Nil capiat per 'Billam ; tor it is no direct affir- 
mation-to charge him with the fealing of it, no more than if 
he ſhould ſay, miſtreſs you will bear witneſs that he hath Nole my 
horſe, for thereby the party who ſpeaks does not ſlander the 
other, but leaves it to the 'Teftimony of others for the proof of 


it; as if he ſhould ſay, J. S. vill prove you ;ftole' my horſe; theſe 


words will not maintain an action. ©rod Nata. 
Strickland verſus Thorpe: 


. brought treſpaſs againſt Strickland, quare Clauſum 


| fregit, Cc. 20 Junii Anno 3. with a continuance till 6 
Nowemb' after; upon Non Cul a verdict was found for the 


plaintiff, and judgment given: but it was enter'd, Mil de 
Fine quiz pardonatur. And upon error, he aſſigned, that the 


judgment ought to be Capiatur; becauſe by reaſon of the 


king's pardon by parliament Anno 3. which pardons all of- 
fences before 25 Septembry* preceding, he alledg'd, that but 
part of the treſpaſs was pardon'd, wis. from 20 Junii ro 23 
Septembr* following; but that the treſpaſs from 25 Septembr 
to 6 Nowembr” is not pardon'd ; therefore as to that there 
ought to be a Capiatur. But, per Curiam, the judginent is 
well enter'd, for the firſt entry in treſpaſs being only Yi & 
Armis, that being pardon'd ; all that depends upon it is par- 
don'd, for the firit entry only makes the trefpaſs. It appears 
likewiſe by the declaration, that the continuance of the 
treſpaſs is not laid in the entry, but only quoad depuſlurat' & 
Conſumptionem herbe, which is added only to increaſe da- 


mages to the party; but not for the king's fine. 


Oliver verſus Collins. 


H E plaintiff brought debt on the ſtatute for not ſerring 
forth of tirhes, and ſhewed that he is parſon of the 
pariſh church of parun Lawar in Com' Eſſeæ, und that the de- 
tendant had ſo many acres infra Paroch de perua Ladbar ſown 
with wheat, whereof the tenth ſever'd from the nine parts 


came to 28 J. and ſhewed that the defendant apud parvan 


Lavar jredid took and carried away the wheat, net ſetting 
: | out 
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2 avitneſs miſtreſs, that he hath flolen my hair-cloth and 55 
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out the rithes contrary to the ſtatute, whereby he forfeited 
601. which the plaintiff demanded treble value, Oc. to his 
damage 100 J. and on Nil debit it was found for the plaintiff, _ 
and alledg'd in arreſt of judgment, 1. That the ſtatute was Co. Entr. 
miſrecited ; for where the plaintiff declares, quod cum 4 No- _ 
wemb;” 2 E. 6. it was enatted, &c. it was ſaid, there is no Dy. 39%, 
ſuch ſtatute for the parliament began 1 E. 6. and continued Siem 
per Prorogationem till 4 Nopenbr 2 E. 6, So the plaintiff is 1 
: miſtaken in it. Sed non allocator ; for 1000 precedents are Precedents. 
contrary : and in reſpec of the continual uſe to lay the ſta- 2 Mod. 24's 
tute in this form as the plaintiff has declar'd,.the court ſaid, Ton Lute 
they would not alter it, for that would be ta alter all the ' 
judgments that were ever given in this court. 2. It was object- 
ed, that the matter was miſtried, and there ought to be a ne 
trial, becauſe the Venire facias was de parua Lavar, where Where the 
by their pretence it ought to be from the pariſh 4e para La- 8 _ A 
war : to which Yekyerton anſwer' d, that the trial was good, Va as 4 „ 
for hy this action no tithes ate demanded nor recover d, but f the Parith. 
the defendant puniſhed only for the - contempt againſt the Ante 63. 
ſtatute in nat ſetting. fartli his tithe ; and this wrong, which 
the. plaintiff complains of, is laid only in the town of parwa 
Lavar, and not in the parth ; for all the places in the decla- 
ration, Where the pariſh is named, are hut conyeyance to the 
action, and not of the ſubſtance of it; becauſe that only is, . 
where the tort and grievance to the plaintiff ariſes, which is | 
only in para Lavar, Quod fuit conceſſum per Curiam, upon 
great debate at ſeveral days; and judgment was given for 
the plaintiff” The like judgment between Barnard and Ca- Collateral 
erdam in an action on the fame ſtatute, for the laſt point of Matter pleaded 
the venue: Quo Nota well adjudged in this point: but in the in Bar co feſtes 
caſe of Coſterdam, which concerned the Earl of Klnrichard die Declarations 
(with whom Telverton was counſel) it was reſolved, that the | 
iſſue being on the cuſtom of tithing, which is found againſt 
the defendant, he ſhall pay the value expreſt by the plaintiff 
in his declaration: becauſe by the collateral matter pleaded in 
bar the declaration is confeſſed in the Whale. : 
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Pickas verſus Guile. 


T HE plaintiff declatd, that the defendant in confidera- 
| tion the plaintiff adrune & ibiden at the defendant's re- 


queſt deliberawit to the defendant four broad cloths, and two 


packs and d half of woot of the- plaintiff's to the value 50 J 
promiſed the ſame broad cloths ind packs of wool to the 


plaintiff upon requeſt to redeliver! the plaintiff ſaid + fac 


that he did defiver them to the defendant; yet the defendant 
had not, altho? he was ſuch a day, &c. requeſted, redeliver'd 
them: and on Mn Afſuzipft pleaded, it was found for the 
plaintiff: and Telberten ſhe wei in arreſt of judgment, that 


there is ho confideration laid in the declaration to draw a 


promiſe from the defendant, for the defendant had no be- 
nefit by the cloths, Qc. bur nidam cu fo, which is rather a 
charge than à benefit; for the defendam could not wfe them; 
and therefore it is to be reſembled to 9 E. 4. where delivery of 


the evidences to the true owner is no conſideration, for the 


owner ought to have them of common right. Quod fait con- 
ceſſfan per rotark Curiam. And Nil capiat per Billam enter d. 


Croft verſus Walbanke, = 


N action is brought againſt the defendant as adminiſtra- 
A tor of J. S. during the minority of D. and iſſue join'd, 
and found for the plaintiff ; and alledged in arreft of judg- 
ment, that the declaration is not good, becauſe nan can tat, 
whether H. be at the time of the hi wer 17 years, at 
which time the authority is determin'd. But it was adjudged, 
that it need not be fhewn : I. Becauſe the plaintiff is a ſtran- 


ger to the power given the defendant, and cannot know of 


what age D. the infant is. 2. Becauſe the defendant by 


Joining iſſue has admitted that his power continues : for 


otherwiſe the exception tfken by the defendant ſhould be 
pleaded by the defendant i diſcharge of himſelf, for it lies 
properly in his notice, and it is for his benefit to alledge it. 


Burges and Dixon verſus Aſhton. 


HE defendant, vicar of A. libelFd ſeverally againſt 

the plaintiffs in the ſpiritual court for ſmall 
tithes, and alſo for herbage, wood, milk ; the plain- 
tilfs joined in Prohibition, and furmiſed for all Om 
| or 


— 


* 


Trin. 6 ] n 


r ̃] Q 0 


_— ———— 
1 9 
2 

= — 


— 


* 


for ſmall tithes) a cuſtom of tithi And, per totam Curiam, 
the prohibition is not well brought in both their names ; for 
the Gr below being upon ſeveral libels, they cannot join in a 
prohibition, for the tortious yexation of the one does not ex- 
tend to the other, no more than two can join in an action 
for ſlanderous words; as appears, Dyer. — Quod Nota. Vet 
the court did not grant any conſultation, becauſe the matter 
being on a cuſtom triable by the common law, they of the 
Spiritual Court were juſtly . prohibited, though not in ſuch 
due form as they ought to be; and therefore they awarded 
that the N 

proceed as upon two prahibitions, 


Kenrick ver Pargiter. 


'F HE defendant juſtified the taking of cattle damage- 
| feaſant, on ſurmiſe of a cuſtom, that the plaintiff be- 
ing lord, and enjoying the place where, Sc. folely to him- 
ſelf till Lammas-day, after that day it ſhould be common for 
the tenants, and the plaintiff ſhould put in but three horſes, 
c. and becauſe the plaintiff after Lammas-day put in more 
cattle than three 8 35 Sc. he took them damage-feaſant, 
as he lawfully might. And they were ar iſſue on the cuſ- 
tom, and it was found againſt the plaintiff, And Telberton 
ſhewed in arreſt of judgment, that the defendant could not 
take the cattle damage-feaſant, for it appears the defendant 
is but a commoner, and it likewiſe appears that the place 
where, Cc. is the plaintiff's ſoil, and his cattle cannot be 
taken damage-feaſant in his own ſoil ; no more than the te- 
nant can have treſpaſs againſt the lord Ji & Armis, in re- 
ſpect of his ſeigniory, as Lit. & 5 H. J. are: But, per Curiam, 
the matter af che raking of the cattle damage-feaſant will 
not come in queſtion, becauſe nothing is in iſſue but the cuſ- 
tom, which is tried againſt the plaintiff,” But if the plaintiff 
would have taken advantage of it, he ought to have demur- 
red; and although he had thereby confeſſed the cuftom, yet 
whether a commoner might take the lord's cattle damage- 
feaſant had then properly came in debate: And, by Fenner, 
Will ams and Crooke, ſuch taking damage-feaſant 1s good ; 
for by the cuſtom, the lord is excluded from having but his 
| ſtint, and the lord may well be ſtinted, and the whole vel- 
ture and benefit of the ſoil is to the commoners, and they 


have no remedy to preſerve their intereſt in fegding their 


cattle but by taking the lord's cattle that offend: Antthe 
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Several Neclara» 
tions on one pro- 
hibition. 

Noy 131. 

Dy. 19. a. 

Cro. Jac. 647. 
Palm. 313. 

F. N. B. 92. K. 
Bu r. 988. 

4 Bac. Abr 51t. 
2 Hawk, P. C. 
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ſhould make ſeveral declarations, and ſo 


1 Bl, Rep, 673. 5 


2 Bl. Rep. 1233. 
4 Burr 2426, 
2428, 2429. 

1 Brownl 187, 
Cro. Jac. 208, 
Noy 139. 
Replevin. 

The Lord may 
be ſtinted in his 


Qwn Sil. 


Where a Com- 
moner may take 


he Lord's Cattle 


amage-feaſant. 


Lit. Sect. 484. 


Con. 2 Ro- 2672 


cuſtom here has made the lord as mere a ſtranger as any other, 
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and the cattle of a * ſtranger clearly a coramoner may take 


. damage-feaſant, 15 H. 7, Cc. the chief juſtice and Yelverton 


Noy 129. 

Error on Cove- 

nant. 

Inquiry. 

8 
idetur, conceſ- 

Tum, liquèt, are 

not ords of 

Judy nt, but 

conlderatumse 
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T Noy 77. 
Latch 83, 177, 
188, 

Poph. 203. 

Cro. Car. 442. 
Cra. Jac 386. 
3 Bolſt 92, &c. 
16, 17 Car. 2. 
c. 8. 

Doug. 116. 

1 Term. Rep. 
782. ö 


1 Brownl. 101. 
Executor ovght 
to be named, 
tho Adminiſlya- 
tiou is commited 
during Mino- 
rity. 


doubted; and that as the tenants by cuſtom have gained a 


ſole feeding in the lord's land, ſo they ought to alledge cuſ- 


tom and uſage alſo to diſtrain the lord's cattle, and that had 


Been good. Quod Nota. 


Ventres verſus Carter. 


N action of covenant brought in a baſe court, E hdnaß 
ment given there by Ni/il dicit, and in error brought 
thereon, they aſhgned two errors; 1. That on the writ of in- 
uiry of damages, the jury not appearing, they awarded an 
abeas Corpora, and upon that the damages were found. And 
adjudged error, for the law does not give any Habeas Corpora 
in ſuch caſe, but only where the principal matter comes in 
debate and in iſſue ; for if the jury does not appear at the 
day prefixt on the writ of inquiry of damages, there ſhall 


iſſue an Alias and Plures only, Fc. but not an Habeas Corp. 


The ſecond error was, thar the judgment was Ideo widerur 
Cur, And that was likewiſe adjudg'd error; for it ought to 
be Idzo conſiderat', &c. for that alone is the word of effect, 
which imports the judgment to be on great advice: But vi- 
detur, or liguet, or f conceſſum is not good. And upon this 
word an . another judgment given in Norwich was this 
term reverſed. But Nota, in fact the words in this laſt caſe 
were, Ideo inconceſſum fuit, where it was ſaid by Davies of 
Lincolns-Inn, that the word a was void, and the judgment 
good by the word conceſſum. But, per totam Curiam, if con- 
ceſſum had been a proper word, inconceſſum had made the 


judgment erroneous ; for that is Quali yon conceſſum. Quod 


Nota. 


Smith wer/us Smith, 


T) 1SSE made Katherine his wife, and John his ſon (be- 

ing but of the age of one year) gxecutors; K. only 
proved the will, and married the plaintiff, and they brought 
debt as executor againſt the defendant omitting John the ſon ; 
The defendant pleaded in abatement of the bill, that Fohn 
was made executor with Katherine, and is yet in full life not 
named, Sc. The plaintiffs replied, that % n was but of 
the age of one year, and that Katherine proyed the will, 


and had adminiitration committed Durante minore, ætale, 


and that 7% n is, and the day of the writ purchaſed was, 
under ſeventeen years. And thereupon Telberton demurred ; 
and it was adjudged for the defendant, Quod Billa caſſetur, 


for 


N jus + md , W 


„ oe See ara ts Babend 
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for both really are executors, and ought to be * named 
in the action: And although by the adminiſtration commit- 
ted Durante minore ætate Katherine had the full power; yet 


the infant vught to be named, for that affirms him to be ex- 
ecutor. - | | 


Reps verſus Bonham. 


HE caſe was, a feoffinent was made of three acrès to 

A. and B. to the uſe of Richard Reps and Mary his wife 

Ge their lives, and afterwards to the firft, ſecond, and third 
ſon of the body of Mary, and afterwards to the heirs of the 
body of Mary by Richard to be begotten : They had no ſon, 
but a daughter now plaintiff; Richard levied a fine of the 
land, Mary died, the plaintifF enter d, and the defendanr 
pleaded rhe fine of Richard. And adjudged that the plaintiff 
is not barred by the fine; for Richard had it but for life, and 
the eſtate-tail was in the wife only; by all the five juſtices ; 


for they ſaid, that the huſband is named only to declare whar 


heir of the body of the wife thall inherit, not every heir, 
but ſuch heir only, as Richard her preſent huſband ſhall 4 
get; and if the limitation had been to the heirs of the body 
of the wife by the huſband, and by 7. S. begotten, the inhe- 
ritance would be only in the wife ; but yer it is by the later 


words enlarged ; for if ſhe has no iſſue by the huſband, if 


the afterwards marries J. S. the heir ſhe ſhall have by him 
ſhall inherit. And they all conceived, that the inheritance 


is only in the wife, becauſe the word [heir] which makes the 
eſtate of inheritance, is annexed only to the body of the wife: 


Bit if it had been to the heirs which the huſband ſhould be- 


get on the body of the wife, there it is a tail in both. 19 H. 
6.75. a. The ſame law, if it had been to the heirs of the 


body of the wife, and of the body of the huſband begotten, 


for the word heir] is indifferently limited. Qu e, if it had 
been to the heirs ſuper Corpus of the wife by the huſband 
begotten, for Telberton urged that caſe, and they ſeemed to 
agree, that it is a tail in both: Then there is a ſmall differ- 
ence between ſuper Corpus and de Corpore : Vide allo Lit. 82. 


6. and compare the caſe there with this cafe ; and, as Yelver- 


ton thought, Lit. is againſt this preſent opinion: Vet adjudg- 
ed ut ſupra by all without any ſcruple. 


| Edmonds verſus Booth. 
Bel. parſon of B. in Suffo!k, leaſed all his tithes of 200 


acres of land, whereof Rabbit was then ſeiſed, to him 


and his wife, and the heirs of Rabbit, to the ſaid Rabbit by 


indenture, Habend from Mich next to him and his heirs dur- 


ing the life of Bo9th : Rabbit died, and E. his wife had theſe 


200 acres for her jointure; ſhe married Fowler, who de- 
| S 2 15 miſed 


1 Brownl. 211. 


Treſpaſs. 
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miſed the 200 acres to Edmonds the plaintiff, and the heir of 


Rabbi: granted alſo to the plaintiff the tithes of theſe acres 


at will, and being ſued by Booth for tithes in the Spiritufl 
Court againſt his own leafe, he brought a prohibition on the 
matter aforeſaid ; and upon demurrer it was adjudged for 
the defendant, and that he ſhould have a conſultation : 
W herein the point was, whether the leafe was void, becauſe 
it was to commence at a day to come, and it was for life ? 
And Fleming Chief Juſtice, Fenner and Williams conceived, 
that it is void; for although tithes are ſpiritual, and are not 
extind in the land, yet in the conveyance of them, the 

ought to follow the nature of the land, rent or other heredi- 
tamenis, which being in eſſe, as 8 H. 7. 3. is, cannot be 
granted to commence at a day to come, if an eſtate for life 
be limited; and as 21 H. 6. 46. tithes are always in eſſe. But 
by Telverton and Crooke contrary ; for here the leaſe is made 
but of thoſe tithes, which ſhould be due for the land of which 
Rabbit was then owner, fo that it does not enure by way of 


1 intereſt, but by way of diſcharge and retainer, for Rabbit 


cannot have tithes of his own land ; and thena diſcharge may 
well commence at a day to come, as to be difcharged from 
fair to a mill, or ſuch like: But by the Chief Juftice and 


Williams, as the leaſe is pleaded, it cannot be taken to enure 


by way of diſcharge; for the plaintiff pleads, by force 


whereof Rabbit was ſeiſed of the tithes to him and his heirs 


for the life of Booth So that the plaintiff having pleaded it - 


by way of intereſt, they as ſudges cannot intend or conſtrue 
it otherwiſe. And, by Fleming Chief Juſtice, this leaſe can- 
not enure by way of diſcharge, for there are no ſuch words 
in the leaſe ; which proves it was not intended by the parties 


to operate but by way of intereſt, and that was more benefi- 


cial for the leſſee ; for if it ſhould enure by way of diſcharge 
only, it is ſuch a privilege annexed to the land, as cannot be 
granted over; but if by way of intereſt, it may well be 


granted over. And fo much appears alſo in this cafe ; for the 


wife of Rabbit is owner of the land, hut the fon takes upon 
him to be owner of the tithes, which cannot be, if the firſt 
leaſe had enur'd by way of diſcharge: And Yetverton in- 
clined much thereto, that the pleading of the leaſe, and of 
the ſeiſin by force of the leaſe, was not good. Quod Nota. 
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Gomerſal verſus Alke Adminiſtratrix of her 
. Hußband. e 


3 H E plaintiff brought debt againſt the defendant as ad- 


miniſtratrix of her huſband on two former judgments 


given in two actions of debt againſt the inteſtate, and ſhew- 


ed the recoveries: The defendant pleaded, that the inteſtate 
enter'd into a recogniſance anne 35 Eliz. in Chancery to Sir 
Hugh Bethel, and ſhewed that after the judgments obtained 
by the plaintiff, Sir Hugh had judgment againſt the inteſtate 
on the recogniſance, and that ſhe had not aſſets to ſatisfy the 


plaintiff of the goods of the inteftare ultra bona onerabilia to 


the judgment on the recogniſance : And thereupon the plain- 


tiff demurred. And, by Fenner and Williams Juſtices, the 


lea in bar is good; for although the plaintiff's judgments 
in his actions are prior to Sir Hugh Bethel's judgment, yet the 
plaintiff by this aca does not demand execution of the firſt 
judgments, but only demands his debt recorded ; for this ac- 
tion is an original, and in the ſame courſe, as if he had de- 


manded the debt on the firſt bonds. So that, foraſmuch as 


the plaintiff has not ſued his Scire fucias to execute the firſt 


- : . . 
: — 9 2 — 2 
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1 Brownl. 101. 
Debt. 


Where a former 
3 ſhall 


A Bar. 


judgments, but has brought his new original, the plea is as 


well allowable here, as if it had been upon the bonds them- 
ſelves. Fleming Chief Juſtice and Telverton contrary : For 
this plea had not been good by the inteſtate himſelf, and the 
executor or adminiſtrator does but repreſent his perſon ; and 
alſo this plea is not good, but 3 of a Devaſtavit ; and 


they conceived that payment in Pais to the plaintiff had been 
a good bar againſt Sir Hug/, becauſe it trenched to the ſatis- 


faction of a judgment on record, which is equal in nature 
with Sir Hug/'s judgment. And they were likewiſe of opi- 
ion, that this action is in nature of a Scire facias, for he 
emands the debt in another courſe than it was originally; 
or the debt which was on a matter of writing, is now by 
the judgment become a debt of record, and of fo high a na- 
ture, that, pending the judgment in its force, he * cannot 
reſort to have an action on the bond: Quod wide adjudg'd in 
Higgen's caſe, 6 Co. 44. 3. Croke Juſtice doubted : There- 
fore, becauſe the defendant was dead, the court would not 


. reſolve, 


Bettiſworth verſus Campion. 


HE plaintiff, as executor of J. his father, declared 
againſt the defendant, that whereas there was a com- 
munication and agreement, that the defendant ſhould have all 
he iron made in ſuch a ſurnace, paying ſecundum Ratam of 


that 


4 Cro. El. 608. 
Mo. 545. 
Ow. 37. contrae 


Aſumpſit, | 


. 40s, per ton, and chat the t2fator afſumppſſet to the defendant, 


En 
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Crs. El. $43. 
Hob. 38. 
Promife againſt 
Promiſe is a good 
Conſideration. 
Lev. 88. 293. 


| Nov 131. 
Habeas Corpus. 


" defendant was induced to make the 
' conſideration that he ſhould have all the iron made there, 
and the plaintiff has not averr'd, that the iron deliver'd was 
all; as 13 H.7.&6 E. 4. Aman is bound to enfeoff J. S. 


8 & 
— 
= 


that he ſhould have all the iron made in that furnace, in 
Confideratione inde the defendant promiſed the teſtator to pay 
ſecundum Ratam aforeſaid; and ſhewed that the defendant bad 
had ſo many tons and ſo many pounds of iron, which 
an ounted, according to the rate aforeſaid, to ſo much mo- 
ney; and confeſſed ſatisfaction of part, and 1190. to be ar- 
rear and not paid to the teſtator or the plaintiff. The de- 
fendant pleaded payment, and iſſue thereon, which was 
found againſt the defendant, to the damage of 2oo!. And 


it was ſhewn im arreſt of judgment, that the plaintiff has not 


thewn the conſideration was 5 on his part, for the 
romiſe in hopes and in 


of all the land deſcended from his father; it is no plea, that 
he has enfeoffed J. S. of 100 acres deſcended, without an 
averment that thoſe 100 acres are all that deſcended. To 
which it was anſwer'd by the court, that the conſideration ex 
parte Querentis was not, that defendant ſhould have all the 
iron; but that the teſtator promifed that the defendant ſhould 
have all the iron; ſo that the conſideration on each part was 


the mutual promiſe” the one to the other; and altho' the 


teſtator is now dead, whereby the defendant cannot have an 
action againſt the pla intiff as executor on the teſtator's breach, 
yet the promiſe ex Parte of the defendant continues. 2. It 


was objected, that the defendant promiſed to pay for every 


ton 4os. and the plaintiff demands for pounds and ſows of 
iron, which 1s not within the promiſe. 'To which it was 
anſwer'd by the court, that the promife was to pay ſecundum 
Ratam, and a ton amounting to 4os. the defendant muſt pay 
for pounds and ſows according to the rate, computing how 
many pounds and fows will make a ton; and judgment was 
given accordingly for the plaintiff. | 


Mich, 6 Jac. B. R. 


Scadding's Caſe. 


* 


f A N. Habeas Corpus iſſued out of the King's Bench to have 


the body of one Scadding committed to the mar- 
ſthalſea by Sir Thomas Crompton Judge of the Admiralty : 
And upon the return of it, the cauſe appeared to be, tor 
aiding and abetting one Exon, who was indicted for 


piracy, 


* 


r 


4 


— 
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piracy, to eſcape out of priſon, and aſſiſting him with ropes 
and other engines to break the priſon and eſcape. And, per 
totam Curiam, altho the whole fact committed by Scadding 
be upon the land, and within the body of the county; yet, 
becauſe it depends on the piracy committed by Exon, with 
which the Temporal Judges have nothing to do, bur it 1s 


delegated by parhament to the Admiral to try, in nature of Cro. Jac. 269. 
a felony, for this reafon wy remanded the priſoner ; for it 


is quaſi an acceſſory to the firſt piracy, and determinable b 

the Admiral: As if a fentence be given in the Court of Ad- 
miralty for a marine cauſe, the execution of this ſentence, 
either for the body or for the goods of the party condemned, 
extends throughout the whole realm to the Court of Admi- 
ralty, becauſe it depends on the principal and firſt ſentence. 
Sued vide 19 H. 6. Quod Nota. Per Curiam. „ 


Appleton verſus Dolly. 


Ppleton, as executor of one Appleton, brought debt againſt 
Doily for arrears of ſeveral rents, as well as copyhold 

rents, as free rents, belonging to the manor of D. wlireof 
the teſtator was ſeiſed and died ſęeiſed, and the rents not paid 
to him in his life-time, whereby they belong'd to the plain- 
tiff as executor ; and the defendant, altho' requir'd, had not 
paid, contra formam Statuti 32 H. 8. and, per Curiam; 1. The 
action does not lie for the copy rents, for the ſtatute 32 H. 8. 
does not extend to them, but only to rents out of free land. 
2. It does not lie for the free rents, becauſe the plaintiff has 
not declar'd, that the defendant attorned to the teſtator in his 
life-time; and altho' in pleading, it is good to alledge a 
feoffment of a manor, without pleading any livery, or any 
attornment of the tenants, yet when the rent of any free- 
holder comes in debate, both the owner of the manor, and 
his executor who demands it ought to convey a privity, be- 
tween the tenant and the lord, which muſt be by attornment, 
for the rents and ſervices do not veſt without attornment. 


uod Nata. 
Peirſon verſus Pounteys. 


HE plaintiff, as execntor of Nicholas Peirfon brought 

debt againſt John Pounteys of London merchant, quod 
reddat ei 3030. 128. pro eg quod cum the defendant 8 © &cbs" 
1598, at London, Ic. per Billam ſuam, Ec. cognovit ſe de- 
bere to the teſtator 1518 Florence poliſh, which unc a- 
mounted to 303]. 125, to be paid to the teſtator a4 So- 

| | | | lutionem 


1 


Admiralty, and 
its Joxiſdiction - 
Cro. El. 688. 

4 Com. Dig. 182. 
Doug. $99: 

4 Bac. Abr. 261, 
3 Black. Com. 
112. þ 


1 Brownl. 102. 
Debt on Stat. 
32 H. 8. | 
Arrears of Rent. 
Feoffment. 

Livery. 
Attornment. 


1 Co. 82. b. 
Cro. El. 4ot. 
Bull. N. P. 249- 
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Candlemas 4 
Payment uſed 
among Mer- 
chants 20 Febr. 


Of what Things 
udges will take 


Florence Poliſh 
demanded by the 
Name of Eng- 
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lutionem Feſti Purificationis, c. vocat Candlemas-day next 
following ; and to that payment bound himſelf by the ſame 
bill: And the plaintiff in fade dicit, quod pred” Solutiones dicti 
Feſti Purificationis, Ic. next after the making of the bill, fue- 
runt ſecundum Uſum Mercator 20 Febr 1598 ; yet the defend- 
ant had not paid, Oc. the 1518 Florence polith, or the 3031. 
12s. to the teſtator, nor to the plaintiff, 7 To this the de- 
fendant pleaded Non ef faum, and it was found againſt him. 
And it was moved in arreſt of judgment, that the declara- 
tion is not good. 1. Becauſe the payment of Candlemas is 
not known in our law, quid intelligitur by it : But non allocatur ; 
for that, which prima facie is unknown in ordinary intend- 
ment, is aided and manifeſted by che averment in the decla- 
ration, that ſuch payment among merchants is known for the 
20 Febr, and the judges ought to take notice of that which 
is uſed amongſt merchants, for the maintenance of traffick ; 
and the rather, becauſe the defendant does not deny it, but 
pleads Non eft ſadtum, whereby he confeſſes the declaration to 
be true in ſuch averment, 2. It was objected, that as this 
caſe is, the uſe of merchants is not material, becauſe the 
teſtator, for any thing that appears, was no merchant. But 
non allocatur ; becauſe it appears, that the defendant, who 
bound himſelf to the payment, was a merchant, and the 
teſtator muſt take the bill as the defendant will make it; and 
it ſeems that he choſe to make payments according to the uſe 
among merchants, and nat according to the ordinary inter- 
courſe between party and party. Quod Nota. Per totam Cu- 
riam. Telwerton of counſel with the defendant. 


Dromant verſus Weſtofer. 


3 * 


mant's wife (innuendo uxorem of the plaintiff) p: 

55. 6d. out of H. Davie's wife's pocket, and her huſband (inhur 
endo the plaintiff) was conſenting to the ſame. And judgm 
was given in the Common Pleas for the plaintiff, and alſo 
affirmed on a writ of error; for the firſt words laid to the 
N eu wife's charge are ſlanderous; for to pick a pocket, 
c. is in common phra'e taken in pejori Senſu, and all one with 
ſtealing, eſpecially as this caſe is; for ſhe is charged not only to 
pick a pocket, but to take 55. Gd. out of it, which greatly enforces 
the {lander ; and being flanderous to the wife, ſo it is likewiſe to 
the huſband, who is plaintiff; þecauſe he is charged to be con- 
fenting to the ſame, which imports that he animated and abet- 
ted his wife in her evil courſes, and in her picking and fleal.ng. 
Quod Nota. Yelverton pro Quer. | 


J HE deſendant ſpoke theſe words of the plainti 


Talbot 


89 f — y 2 
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| 3 
t : 
Talbot verſus Godholt, 
; | | 


A Odbolt 28 Eliz. ſealed a bill in ſack form : Memorand' 
that I have receiv'd of Edward Talbot (who was the 


' plaintiff's teſtator) 70 the uſe of my maſter Mr. Serjeant Gaudy 


the Jum of 4ol. to be paid at Michaelmas following. In debt 
on this bill the plaintiff declared verbatim as the bill was, 


t Rrownl. 103. 
Poſtea 147. 
Bill of Debt. 


What Werde in 


a Bill ſhall charge 
a Maa in Debt. 


and demanded the 40. and the deſendant demurr'd : And his 
pretence was, he ſuppoſed, that he received it but as ſervant 
to an»ther's uſe, and ſo was not to be charged as principal 
_ debtor; for the bill is but a teſtimony of the receipt, as 
1 H. 6.899 2 H. 6. in account, an indenture teſtifying the re- 
ceipt under his ſeal does not alter the nature of the firſt ac- 
count. But it was adjudged for the plaintiff ; for although 
the premiſſes of the bill mention the receipt to another's ute, | 
yet in the laſt clauſe of repayment it does not ſay, 10 be re- VidesE. 4. 
paid by his maſter ; for then it had not charged him. But the 88. b. 
clauſe is general (to be paid) which mult of neceſſity bind 
him who ſealed ; for otherwiſe the party would loſe his debt, 
for he has no remedy againſt Serjeant Gaudy: And therefore 
the debt appearing to be due, it ſhall be conſtrued firongly 
to go in farisfaction of the due debt. Quod Nota. Yelver- 
ton Fro Far”, „„ 


Alexander .ver/us Lane. Weſt werſus Lane. 


Lexander brought debt on a bond of 4ol. againit Lane as : 103. 5 
executor of P. The defendant pleaded, that P. in his 22 fo i; 

lifetime was indebted to him in 4ol. juſt debt, and that tot cannot pay * 
goods to the value of 10. came to the defendant's hands, himſelf. 55 
which he retained towards the ſatisfaction of his own debt; Free. in Care. 
and averr'd, that 2 la bona plura above goods to the value of 47/5 Apr 44 
10]. came to the deſendant's hands to be adminiſter'd, Ac. e. th ——— 
The plaintiff replied, and ſhewed that the defendant is exe- Swinb- 460. . 
cutor de fon Tort to F. & quod habet mulla alia bona of P. ad- 2 Jexm. Rep. | 
mini rand apud S. in the ſame county of Norfolk, and con- 97 $97» 597. l 
cluded, & hoc paratrs eff werificare, Fc. The defendant re- | | 
Joined, and demanded judgment, if the plaintiff ſhould be | | 
received to ſay, that the defendant is executor: de fon Tort; 
foraſmuch as by the declaration he has affirmed him to be 
Execuior” Teftamenti ; and thereupon the plaintiff demurred 
in law. And as to the matter in law the whole conrt was 
with the plaintiff; for he may well reply, that the Gefenu- 
ant is executor de fon Tort, notwithſtanding the declaration; 
* for there is no other form of declaration, as it is. adjudged * 1 Mod. 208. 
in Coulter's caſe 5 Rep. fil. 30. But, per tot' Cur", the whole 
plea is diſcontinued ; for the defendant having pleaded as to 
goods to the value of 0d. which he retained for a debt, and 
that he had not /lura bona adminiſirand”, that is an offer 
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Where an ill 


Concluſion of 2 


Plea diſconti- 


nues the Whole, 
Judgment on a 
Matter confeſſed 
notwithſtanding 


the ill Plea of 
'the Party. 


® Cro. El. 630, 
Mo. 527. 

c Co. 30. b. 

1 Mod. 208. 
+ The original 
is hors de liver. 


1 Brownl. 104. 
Debt, 
Ld. Ray. 356. 


Primodeliberat?, 
where it ſhall be 
ph aded without 


a Iraverſe. 


— 


of a good iſſue; then when the plaintiff replies, that he has 
plura bona, £fc. and concludes, & hoc paratus eff verificare, it 
is not good; for he ought to have ſaid, & hoc petit quod in- 
quirat” per Patriam; for now there is a ſurpluſage of goods 
denied by the defendant, and urged by the plaintiff, which 


ought to come in iſſue, but cannot by reaſon of the ill con- 


cluſion. But in the ſame term between Weſt plaintiff, and 


Lane defendant, where We/t demanded but 41. debt againſt 


Lane as executor, ut ſupra; and all the reſidue of the plea 


was, ut ſupra, judgment was given for the plaintiff, becauſe 
the defendant had confeſſed goods in his hands to the value 
of 10. which is more than the debt demanded ; and there- 
fore foraſmuch as by judgment in law an executor de ſon Tort 


cannot retain to pay himſelf, altho' the other proceedings 


in the plea are ill, yet all that is out of the f caſe, and judg- 


ment {hall be given on the defendant's confeſſion, and ſo it 


was. 2nd Nota. Yelwerton of counſel pro querente. 


Grene wver/us Eden. 


| D B T on a bond of 200l. dat 3 Septembr 1 Fac', the 


condition was, that if the defendant 4 Seprembr” anno 2. 


paid 1007. to J. S. at ſuch a place, and alſo ſaved the plaintiff _ 


harmleſs from any ſuit, Sc. which might be brought againſt 
him by reaſon-of the bond in which the plaintiff, as ſurety 
for the defendant, Stat obl gat to the ſaid J. S. that then, Ic. 
The defendant pleaded that well and true it is, that he per 


ſcriptum ſuum obligat gerens Dat' 3 Septembr' 1 Fac acknow- 


ledged himſelf bound in 200. to the plaintiff: But he fur- 
ther ſaid, that the ſaid bond was not deliver'd as the defend- 
ant's deed till 17 Seytem anno 2. and that then fuit primo deli- 
berat”, and pleaded further, that he had ſaved the plaintiff 
harmleſs, &c. upon «hich the plaintiff demurred. And it 
was adjudged for the plaintiff: For the bond in the declara- 
tion is not anſ{wer'd ; for the plaimiff ſuppoſes in fact that 


the defendant was bound to him, &c. per ſcriptum obligat 


bearing date the ſame day, &c. which is intended a perfect 


bond at that day which the plaintiff has declar'd ; then for 


the defendant to ſay, that it was firſt delibera? 17 Septembr' 
anno 2. which is a year after, is but by way of argument and 
ill, without taking. a traverſe, that it was made 3 Septembr' 


I Fac. 2. As the defendant has pleaded, he has made part 


of the condition idle and vain; for where by the hond expreſt 


in the declaration there is a condition annexed for payment of 
1007. at a day to come, wis. 4 Septembr' anno 2. now the de- 
fendant has made the day of payment paſt before he ſuppoſes 
the bond to be deliver'd, which tolls in a manner the effect of 
the plaintiff's ſuit. And if the condition had not flood on 


two branches, but on one only, and the defendant would 


plead 


Mich. 6 Jac. B. R. 
— | 


as | plead the delivery after the condition impoſſible to be perform- 

it ed, then is the bond become ſingle for the whole 2 O01. Quod 

4 = Nata, Per totam Curiam. Yelverton of counſel pro Quer. 

a | 

h | | 

. Ry | | 

q Pincombe wer/us Rudge, 

ſt . 5 

2 Udge demiſed the manor of D. to Hunt for twenty-one Noy 131. 
ſe ; years; and afterwards by the words, dedi, conceſi, di- Hob. 3, 
2 miſi & ad firmam tradidi, demiſed the fame manor to the Covenant. 
By: plaintiff for life, who enter'd, and was ouſted by Hunt the i 
FE firſt termor ; upon which he brought covenant, and ſuppoſed 

"4 dhe breach, foraſmuch as Hunt had expelled him. To which 

I | the defendant pleaded, that before this writ purchaſed, the 

1 


plaintiff on the ſame covenant had brought Warrantia Charie Warrantia 
againſt him in the Common Pleas, which yet depends, and Chartz depend- 
demanded judgment. if, the Warrantia Charte indiſcuſſed, ing is no Plea in 
the plaintiff ſhould have this action? Upon which the plain- Coenant. 
tiff demurred, and it was adjudged for him. For, 1. It was 
held, that the bar is nat good ; for an action of covenant and 
a Warrantia Charte are of ſeveral natures, the one is real, 
e vis the warranty of charters, and by that he {hall bind the 
Fo land it ſelf, which the leſſor has at the time of the judgment; 
4 | the other is perſonal. /ci/' the covenant, and by that he ſhall 
* 


only have damages. Then it was moved that the declarati- 
on was not good, becauſe it appears that the plaintiff is tenant : | 
for life, and tenant for life ſhall not have covenant on a war- On Chat Evicki- 
ranty in law, but only an a ſpecial covenant, as 26 H. 6. Co- on Leſſee for 
wenant 10. To which it was anſwer'd, that the difference is, Life ſhall have | 
where the whole eſtate for life is evicted, and where only the Covenant. | 
poſſeſſion for a time; for: if a ſtranger enters without title, 8 | 
he it a term or a freehold, no coyenant lies by 26 H. 8. 3. & | a i} 
f 32 H. 6. But if the whole eſtate for life be evictecunder | 
the title of the leſſor, the leſſee ſhall not have covenant, for | 
thereby he is to recover only damages, which are perſonal, | 
which are no recompence for the loſs of the freehold. But *N 
in the principal caſe a term for twenty-one. years is only | 
evicted, and the leſſte who is plaintiff continues ſeiſed of the 
freehold ; and therefore, becauſe it is but a chattel that is | 
eyicted, the plaintiff by this action of covenant may have | = 
full ſatisfaction, And the words in the leaſe will enure to a | 
double warranty, dedi, ſor a warranty of the, freehold, and: Dedi, a Warran- 
dimiſi for a warranty againſt an eviction for years; for other- = IN * | 
h 3 A ; 
wiſe the leſſee is without remedy, which is not reaſonable, = 25 
when by any conſtruction by the words of the leaſe remedy 
is given; and therefore 17 E. 3. 18. a. Thorpe. If a man 
makes a feoffment of land by deed with warranty, and a 
ſtranger extends a recogniſance of the feoffor on the poſſeſſi- 
on of the feoffee, covenant well lies on the deed with Coroyent on 2 3 
1 | : | arragt | 1 
| PF 2 warranty, rana | 
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warranty. And 18 E. 3. Statham. Covenant. Placito ultimo. 
T. made a feoffment by colluſion, and died, the lord reco- 
ver'd the ward of the land for his time; adjudg'd that the 
feoffee ſhould have covenant againſt the heir when he came to 
fall age. And that was conceſſum per totam Curiam. And adjudg- 
ed for the plaintiff. Telverton pro Querente. Nota well this 
caſe, for it is the firſt adjudged in this point. 


Ewer verſus Moile. 


Homar Moile brought waſte againſt Ewer for wafte done 

in a meſſuage, land, meadow and wood to him de- 
miſed by the plaintiff for a term of years then paſt, and de- 
clared that he was ſeiſed in Dominico ſuo ut de fecda of the ſaid 
melJuage, fc. and leaſed to the detendant for a term of years, 


Sc. who had done wafte. The deſendant ſhewed, that the 


meſſuage, c. was parcel of the manor of Caverfield, which 
came to H. 8. by diſſolution, and fo to queen Elizabeth, ho 
by her letters patent dated, c. granted it to R. Hitchoock in 
fee, who conyeyed it to the defendant in fee, who regranted 


it to the plaintiff and his heirs, as long as Hitchcock had iſſue 


of his body, by virtue whereof the plaintiff enter'd, &c. and 
demiſed to the defendant prout in the declaration: Et dicit ul. 
terius in facto, that Hitchcock died at P. without iſſue of his 
body, 20 Fan. anno 3. (which was after the original writ of 
waſte purchaſed and the very day of the return of it) and 
concluded, & hoc parat eft, Sc. upon that the plaintiff de- 
murred generally, had and judgment in the Common Pleas ; 


whereupon the defendant brought error; and in the King's 


Bench the judgment wag affirmed; for there are two great 
faults in the defendant's plea; 1. Where the plaintiff in the 


action of waſte declares of a ſeiſin in fee in himſelf, out of 


which the defendant's leafe is derived, which onght to be in- 


tended a pure and abſolute fee, the defendant does not diſ- 


cloſe any eftate in the.plaintiff, but a fee determinable, which 


is another kind of eſtate than the plaintiff has alledged ; and 


therefore it is not good without a traverſe ; for the defendant's 
plea ought either ro confeſs and avoid, or traverſe the mate- 
rial point in the declaration, which is the ſeiſin in fee: And 
the defendant by his plea does not contefs it; for confeſſion 
is only, where the plaintiff and defendant agree in one and 
the ſame thing, which is not here; for the plaintiff claims 
an abſolute fee, and the defendant gives him only a fee deter- 
minable ; and therefore he ought of neceſſity to traverſe ; for 


where the parties vary in eſtate, in the quantiry of it, there 


a traverſe qught to be taken; as if the plaintiff had intitled 
himſelf to a fee as long as F. S. had iſſue, and the defend- 
ant would derive an eſtate in fee as long as J. D. had iflue, 


he ought to take a traverſe z for although they agree in the 


nature 
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nature of the eſtate, yet they vary in the true ſubſtance, by 


reaſon of the different limitations. The ſame law if the 


plaintiff in waſte declares of an eſtate to him and the heirs 
male, and the defendant derives the eſtate to the plaintiff and 
the heirs female, Cc. it is not good without a traverſe of the 
eſtate ſurmiſed by the plaintiff. So in 32 H. 6. where a man 
intitled himſelf to a rent-charge by preſcription, and the 
other would ſay, that the grant commenced by deed after 
time of memory, he ought to traverſe the preſcription. 
2. The defendant's plea. is not good, becauſe he alledges the 
death of Hitchcock without iſſue, 20 Fan. 3. and Non conſtat, 
whether 20 Fan. anno. 3. was before the writ purchaſed; or 
after; and that is very material; for if he died before the 
_ writ purchaſed, then nothing in reverſion at the time of the 
writ purchaſed, js a good plea for the defendant ; and if he 
died after the writ, purchaſed, then he ought to alledge the 
death without iſſue pending the writ; as in 2 C3 H. 4. In 


waſte brought by tenant in ſpecial tail, the defendant alledged 


the death of the iſſue pending the writ, whereby the plain- 


tiff was but tenant in tail after poſſibility. And although 


the 20 Fan. anno 3. was after the original purchaſed and the 


day of the return of it; yet the judges will not take notice of 
it without the allegation of the party: And ſo agree all the 
books, that it ought to be pleaded pending the writ ; for in 
pleading a thing after the laſt continuance, it is not good 


pleading, ud poſt ultiman Continugtionem ſuch a thing hap- 


pen'd, but it. ought to alledge preciſely the very day, vis. 
from ſuch a day RIGS: So in erroron a judgment given, 


the judges do not inquire for any errors in the record, unleſs 


the party firſt aſſigns ſome. And alſo here the deſendant does 
not offer the plaintiff any iſſue, for if he takes iſſue, that 
H tcheock did not die without iſſue 20 Jan. anno 3. if he died 
10 Jan. anno 3. nay, if he died without iſſue before the leaſe 
made to the defendant, yet it will be found againſt the plain- 
tiff; for death without iſſue any time before the 20 Jan. anno 
3. deſtroys the plaintiff's action; and therefore the day can- 


Where the Day 
ſhall not be Par- 
ce] of the Iſſue. 


Plea poſt ult' 
continuationem. 
Lutw. 11393 
1142. 


not be made parcel of the iſſue, as it will, if the defendant's | 


| plea in bar ſhall be good. Quod Nota. Per totam Curiam. 
Yetverton was of counſel with Maile the defendant. 


Horne verſus Widlake. 


N treſpaſs, Quare clauſum fregit, and ſpoiled his graſs in 


D. The deſendant pleaded, that in the cloſe, where the 


plaintiff ſuppoſes the treſpaſs, is and from time whereof, c. 
has been a feot-way for all the king's ſubjects in, pen & trans 


the ſaid cloſe to ſuch a place; and that the plaintiff ſuch a 


day 


1 Brownl. 212. 


Noy 128. 

An old Way 
ſtopt, a od à new 
Way añigued. 
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Where the De- 
fendant may ex- 
cuſe a Tort in 
himfelf, by a 

Tort aſſigned in 


the Plaintiff. 


Codb. 187. 
Word-. 


_— 
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day ploughed up the ſaid foot-way, and ſowed it with wheat, 
and /aid thorns at the fide of it ; and pleaded, that within the 
fame cloſe prope the Oe e the plaintiff before the 
treſpaſs ſuppoſed, religuit aſſignavit another foot-abay for 
all the king's ſubjects to go over this new way, which wa 

from the time that it was laid forth, had been uſed by all 
foot-paſſengers ; wherefore the defendant Tempore quo went in 
the way 1o aſſigned to ſuch a place, &c. which is the ſame 


treſpaſs, and demanded judgment. Upon which the plain- 


tiff demurred. And it was adjudged againſt the plaintiff; 
for the defendant's plea is a good excuſe againſt the plaintiff, 
becauſe the plaintiff did the firſt tort in ſtopping the antient 


way, and alſo he has aſſigned this new way for paſſengers, 


wherefore contrary to his own agreement he ſhall not puniſh 
the defendant ; as if there had been a foot-way over the cloſe 
af FJ. S. by a hedge, and F. S. will remove the hedge into a 
new place; if paſſengers in uſing their way go by the hedge, 
where it is newly ſet and fixed, they ſhall not be puniſhed 
for it. becauſe it ariſes from the act and tort of the plain- 
tiff himſelf, and wo non fit Injuria, as 8 E. 4.5. a. if was 
ter runs through the land of M. and M. ſtops the water in its 
courſe, ſo that it ſurrounds my land, 1 may abate that which 


ſtops it, and he ſhall not have an action againſt me for enter- 


ing into his cloſe, becauſe the ſtopping was his own act. 


The ſame law in the principal cafe: And although the de- 


fendant pleads generally, that the plaintiff aſignawit wiam, 
and does not ſhew to whom, it is not material; for guod e 


commune omnibus cannot be aſſigned to any particular perſon, 


uod Nota. Per totam Curi am, preter V elverton juſtice. 


Nile verſus Swanſon. 


FE. 22 E plaintiff ſhewed, that 44 Elis. he was made town- 


clerk to the mayor, Ec. of Clipſton Dartmouth, and 


Steward of their courts, by patent under their common fea] 


for life, / ſe- bene peſſerit ; and although continue poſtea huc- 
uſque he had executed it to his great profit ; yet the defend- 
ant 5 Apr anno 5 Jac dixit of the plaintiff, he (innuendo the 
plaintiff) Auth taken 40s. for a bribe, And upon Non cul 
pleaded it was found for the plaintiff, and judgment accord- 
ingly ; for although the plaintiff in his declaration has not 
ſhewn, that there was any diſcourſe had as to his behaviour 
in his office; yet foraſmuch as the plainriff hath fhewn him- 
ſelf to be an officer of truſt at the time of the ſpeaking of 
the words, they cannot be taken or confirued but in 
ſlandering him in his office, for he can by no other 
colour take a bribe. The ſame law, if ſuch words 

are 
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are ſpoken of a juſtice of peace, or clerk of aſſiſe. Vet Tel Cro. Car. 223. 
Ver ton objected, that theſe are officers known, but the office . | 
of a town-clerk is not known. But, per Curiam, the plaintiff | | 
hath ſurmiſed himſelf in facto to be both town-clerk and | | 
ſteward of the courts; and it is well known, that in both — 
theſe places a man may be bribed. 8 i 


Challenor ver/us Thomas. 


Rror brought on a judgment given in ejectment in Com? 1 Brownl. 142. 

, Carmarthen : And Yelverton aſſigned the error, becauſe _ TE 
the ejectment was brought de Aque Curſu, called Lochar in eee gs 
Llandeby, and declared on the leaſe of Dawid Rees ap Thomas Watercourſe. 
de quodam Rivulo & Aque Curſu, ut Jupra. And, per totam 
Curiam, the judgment was reverſed ; for Rivulus ſeu Aque 
Curſus doth not lie in demand, neither doth a Precipe lie of 
it, nor can livery of ſeifin be made of it ; for non moratur, 
but is ever flowing; nor can execution by Habere fac“ Sei ſi- 
nam be made of it ; for it is not conſtaht to be put in poſſeffi- 
on of it: And it is like a protection quia moratur ſuper Mare, Protect ion quia 
which is not allowable by 35 H. 6. for Mare non moratur ; wotatur luper 
but as 12 H. . 4. is, the action ought to be for ſo many isg. POE 
acres of land aqua cooperta; and ejectment well lies of a pj, Com. 248. b. 
gorce or pool, for a Precipe lies for them, and a wife ſhall 
be endow'd of the third part of a gorce, as 11 E. 3. is. But 
if the land under the river or water does not belong to the 
plaintiff, but the river only, then on a diſturbance his reme-- 
dy is only by action on the caſe on any diverſion ef it, & 
ton aliter. Quod Nota. | 


Greſill ver/us Sir Chr. Hoddeſden. 


Obert Grefill, the plaintiff's father, was ſeiſed in fee of Ante 104. 

: an houſe and 1000 acres of land, Sc. and he and all Cale. 1 
they whoſe eſtate, Fc. have had for them and their farmers 2 . | 
common appurtenant for all cattle levant and Fouchant in a Father's Time, | 
place called the Heath, within the manor of Le:gAton Buſſard, and continued ia 
as appurtenant to the meſſuage, &c. The defendant, owner he Heixs 

and lord of the manor, erected an houſe on the common, | 
and alſo made cony-boroughs in the ſaid common called the 
Heath. Robert died, whereby the meſſuage, Wc. deſcended ' 
to the plaintiff, and he brought an action on the caſe againſt 
the Sebi for erecting the ſaid houſe, and making the 
cony-boroughs in the time of his father; and declared, that 
by the increaſe of the conies in thoſe boroughs the plaintiff 


had 
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Salk 460. 
Lilly Eotr., 82. 


Words. 
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1 Ro. Abr. 502. 
2 Roll. 264. 
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Cro. Car. 283. 
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had loſt his common after the death of his father. And, per 
Curiam, the action well lies; for although the defendant has 
not made any new erection, nor new boroughs in the plain- 
tiff's time, yet his ſuffering the conies to increaſe and the 
houſe to ſtand, is a new tort to the heir, for which he may 
have an action, like the caſe 15 El. Dy. 319. where the turn- 
ing of a cock for the water and uſing of it, altho' it was fer 
and fixed long before, was adjudged a new diverſion. Tel 
werton of counſel with the defendant, 05) | | 


Tompſon verſus Knott. 


FOU might have known your own ſheep, and not have flolen 


mine. And, by Fleming Chief Juſtice and 'Yelwerton, 
they are not actionable ; for there was not any direct affir- 
mation, that the plaintiff had folen any /heep, but only by 
implication. ; and a ſlander ſhall not be drawn in by a ſtrained 
conftruction : And here the firſt words (You might have known 
your own ſheep) are no words to beget an action, and the 
ſubſequent words (and not have flolen mine) depend on the 


former, and divided from them are not any ſlander ; for then 


they are, you might have flolen mine, or my ſheep, which do 
not import any ſlander; they are likewiſe pronounced but by 
way of queſtion in a manner; as if a man ſhould fay, haz 
need you have ſtolen my ſheep ; which will not bear an action, 
for he does not affirm any theft on him directly. Williams and 
Crooke Juſtices to the contrary, and that they cannot be taken 


in another ſenſe, than by a ſtrong implication and neceſſary 


conſequence to charge the plaintiff to have folen ſieep; as if 
it was, you could not Ye your own horſe, for ſtealing of mine; 
and the words being intirely ſpoken ought to receive an in- 
tire conſtruction. Quod Nota. And Quære, for pendet wit h- 
out judgment. 


Wilſon verſus Weddell. 


HE phintiff's grandfather being a copyholder in fee 
ſurrender'd to Leonard Weddell in fee, who ſurrender'd 
to the uſe of M.rgery F. for liſe, who is admitted, c. 
but Leonard himſelf was never admitted, the grandfather 
and the father die, and the ſon who is plaintiff is admitted, 


and enters upon the land, Margery then being in poſſeſſion, 


and the defendant then living as ſervant with Margery in 
the tenements : This was the ſpecial verdict ; and judgment 
was given pro Quer. And, 1. It was held, per Curiam, that 
the defendant is found to be a ſufficient treſpaſſer and 
eje tor, although he is but a ſervant of the pretended. 


Owner 


— a4 


1 
f 1 


. 
1 
- 
. 8 
Ty 
* 
? 
# 
BP, 


— 


Mich. 6 Jac. B. R. 


IRS 


4 EY 
8 * ki 


— 


owner of the land, becauſe the verdict finds that the deſend- 


ant adtunc commorabat with Margery ; and in ſuch caſe he, 


who has the true title and enters, may bring the action againſt 
maſter or ſervant at his election; and perhaps the maſter 
abſconds and cannot be arreſted. 2. It was adjudged, that 


a ſurrender to J. S. of a copyhold is not of effect till F. S. is 


admitted tenant ; and that if F. S. before admittance ſurren- 


ders to a ſtranger who is admitted, that it is nothing worth 


to the ſtranger ; for J. S. himſelf had nothing, fo could paſs 


nothing ; and the admittance of his grantee ſhall not be taken 


by implication the admittance of himſelf, for an admittance 


ought to be of a tenant certainly known to the ſteward, and 
enter'd on a roll by itfelf. But it was held, that the right 
and poſſeſſion remain yet in him who furrender'd, and de- 
ſcend to his heir, who is the plaintiff: And a difference was 


taken between an heir to whom a copyhold deſcends, he a, | 


ſurrender before admittance, and well, becauſe in by courſe 
of law; for the cuſtom, which makes him heir to the eſtate, 


cafls the poſſeſſion upon him from his anceſtor ; but a ſtranger, 


to whom a copyhold is ſurrender'd, has nothing before ad- 
mittance, becauſe he is a purchaſer ; and a copy to him 
made, upon which he is admitted, is his evidence by the 
cuſtom, and before that he is not a.cuitomary tenant, ſo he 
can transfer nothing to any other. Adjudged accordingly 
24 Eliz. Alderman Dixie's caſe. Yelwverion pro Quer. | 


Gold wver/us Robins, 


HE deſendant ſpoke of the plaintiff theſe words; 7 (in- 
nulendo the defendant) did meet Thomas Gold (the plain- 


| tiff) Thomas Gifford, Robert Gifford, and Cuthbert Clarke 


upon Cheſham fair-day at vight upon W hitehil at Cheſham 
towwn's end in the evening, as I ( innuendo the defendant) was £0= 
ing home ; and there they did bid me deliver my purſe, and J 
(innuendo the defendant) being afraid, put my hand into my 
pocket, and took out 28. Gd. and gave it ever my ſhoulder to one 
of them, I knew not which, And it was adjudged by all, pre- 


ter Telwerton Juſtice, that the action lay; for every circum- 


Nance within the words import ſlander. 1. They are the 


uſual words of a thief, to bid a man give him his purle. 2. For 


the time, it was in the evening, which carries a vehement ſuſ- 
picion of an intended. robbery. 3. By the uſage laid to the 
charge of rhe plt. and thoſe that were with him, one of them 
took 2s. 64. which was given over the fnulder, 4. The 
def. himſelf makes the ſlander more apparent, becauſe he ſays, 


that he was afraid, and his fear could not be, but on a ſuſ- 


pieion that ple: c. would have robb'd him; fo that there is 
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perſion than a ſlander ; 
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not any conſtruction ſtrained or by implication: But in truth 
Lingua fuit Flagellum, as Crocke Juſtice termed it. Nota bene. 


Wilſhire verſus —— 


Ames Wilſhire hath forged the late queen's writ. And af. 
firmed upon a writ of error, that the words are action- 
able ; 4or the queen's writ is of an high nature, and of re- 
cord, being the ordinary proceſs to bring in the party to an- 
ſwer, and for forging of which writ the party may be pu- 
niſhed both at common law, and in the ſtar- chamber. Bur, 


by Crooke Juſtice, to ſay J. S. hath forged his father's hand, 


whereby he procured the tenants to pay him the rent due to 


his father, is not actionable; as it was adjudged 3 Etrs. be- 
cauſe it refers only to a private matter, and is rather an aſ- 

for the ſon by no law is punithable 
for it. Telverton of counſel pro Querente. | 


Sir Anthony Cope verſus Temple. 
5 


T H E plaintiff brought replevin of his ſheep wrongfully 
taken in Cocteſmore Common; the defendant as bailiff of 
the provoſt, c. of Eaton College, made cogniſance, becauſe 
Cotteſmore Common belong'd to the provoſt, Fe. and the ſheep 
were there damage-feaſant, wherefore, Cc. he took them. 
The plaintiff pleaded in bar to the cogniſance, that Corre/- 
more Common contained — acres (without ſhewing how many, 
bur left a blank for the number,) and that he himſelf is ſeiſed 
of 100 acres parcel of the common in fee, and that he and 
all thoſe whole eſtare, fc. have had common far 400 ſheep 
in the reſidue af Catteſmore Common as appurtenant to 100 acres 


of land, c. wherefore he pur them in to uſe the common. 


The defendant maintained his cognifance, and traverſed the 
preſcription, which was found for the plaintiff.” And it was 
thewn in arreſt of judgmenr, thar by reaſon of the number 
of acres omitted by the plaintiff in his bar to the cogniſance, 
Non conflat to the court, guid the Reſiduum is, and ſo incer- 
tain in matter. But it was adjudged, per totam Curiam, pr oe- 
ter Witliams Juſtice, that the plaintiff ſhould have judgment; 
for in this ation he is not to recover any land, but only da- 
mages for the unjuſt taking, and ſo the title of the land is 
not in queſtion. 2. The plaintiff ſhews, that he is ſeiſed of 
one hundred acres parcel of the common, and non % Par. 
cella but in reſpet of a fotum; fo the common muſt con- 
tain more than the parcel which the plaintiff has; and 
alſo the parties on both fides are agreed, quod e/? refduum of 
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| the common, and ſo is it found bY the verdict ; and be that 
refiduum more or lels, it is all one; for in that, which re- 
mains ahove the 169 acres the plaintiff has, the plaintiff 


” 5 | 
ought to have common; ſo that the omiſſion of the acres in | 
number is but form, which is aided by the ſtatue. Qyod | : | 
Nota. Telverton of counſel pro Querente. | 


Talbot wer/ſus Godbolt. 


'FNEBT as executor on a bill of 4ol. made by the de- 1 Brownl. 103. 
| D fendant, whereby he acknowledged /e recepiſſe of Tal- Ow > 
Bot the teſtator 4ol. to the uſe of his mafler, Mr. Serjeant 1 8 
Gaudy, reſolvend at Michaelmias following, and it was dated 
28 Eliz. and ſealed by the defendant ; and the defendant de- 
murred u the declaration, ſuppoſing that it was only a 
deed teſtifying the receipt to the uſe of another, and not to By what Words 
charge himſelf; * but it was adjudged for the plaintiff, for 1 5 . 2 
although the bill teſtified the receipt to the uſe of his maſter, pe 3 "24 
et in the clauſe of repayment it is general, and does not 35 b. 
[ay to be repaid by his maſter ; and therefore being ſealed by 
the defendant makes him debtor ; for it does not appear that 
the teſtator had any other aſſurance for the 40. but truſted 
only to this bill ; hut if the bill had recited the repayment 
aiſo to be made by maiter Serjeant Geudy, then they all | 
agreed, that the bill ſhould be but a receipt only, and merely * F 
to the uſe of another. Per totam Curiam, and that on con- wn 
ference with all the Juſtice in Fleet-ſireet. Telwerton of 
counſel pro Querente. . | | 


Witham vers Barker. 


A Reſpaſs, that the defendant 1 Aug anno 5. the plaintiff's 1 Brownl 213 
p cloſe apud L. in Com' Suff. broke and enter'd, and ſpoil- * 
ed his graſs with his cattle, Sr. The defendant pleaded, 
that tempore quo, the freehold of the land, where, Tc. was in Sir 
Fo/in Tyndall, and he as ſervant; and by his command enter'd 
and put in the cattle, c. The plaintiff replied, Qu bene 
derum eſt, that the freehold was in Sir Fon F. bur ſaid, 
that long before the time in which, &c. Sir John T. demiſed 
the cloſe to the plaintiff at will, by virtue whereot he en- 
terd and was poſſeſſed till the defemlant committed the treſ- | FE 
paſs, c. abſque hoc, that the defendant by the command of ThePlaintiff in 
| Sir %u T. enter d and put in the cattle, Wc. Whereupon his Replication 
| the defendant demurr'd, and it was adjudged againſt the ma loct tina erfe 
3 : * . the Bar, with- 
Plaintiff; for the bar is good and not avoided by the replica- 


f 1 : 8 G 2 : out makirg a 
tion; for his replication is ill, in regard it being by way of gocd Title to 


* 


title he does not intitle himfelf to any good leaſe at will; himiclh, 
tor be does not alledge in fact any ſeiſin in Sir 7% 7. or any 


2 pPioſſeſſion - 8 


_—_—_— 


— 


1 Mich. 6 IA c. B. R. 


PP * 
poſſeſſion in himſelf out of which the Teaſe at will can be de- 
rived ; and although a declaration may be good ro a common 
imem, and that in debt on a leafe, as 21 H. 7. is, the plain- 
uf may declare d dimijit, and need not alledge ſęiſin in 
himſelf when he made the leaſe, Ec. yet when a title is made 


Cro. Car. 571. 

© Mo. 546. 
1 Rol. Rep. 393. 
Lutw. 1492. 
Comb. 476. 
This call'd a 


_ = Lick by a bar or replication, as 2 £. 4.9. is, it ought to be certain 
. * . a * b * 8 5 5 
Ld. Raym. 334. to all intents, becauſe it is traverſable; and here, forafinuch 


as the defendant. has made a good juſtification in law, it 
© ought to be anfwer'd by the plaintiff with a good title, viz. 
that Sir Jo/n was ſeiſed and demiſed to him at will, which 
is not done here; but it is all one as if he had replied Robin 

Mood in Barnwood Stood, abfrue /aae, that the defendant by 
the command of Sir Fo/n. Quod Nota. Per Fenner, Williams 


1 and Croo Juſticeg being only in court. And judgment given 


accordingly. Telperton for the detendant. 


Goodman verfus Ay lin. Hill. 5 Jac. Rot. 834. 


1 Brownl. 2:3. POS: that the defendant 8 ſebr' 4 Jac. apud P. Do- 
Moore 370. mum of the plaintiff broke, and one Braſſe-chafer of 
Hob. 108. the plaintiff's, value 20s. took and carried away, Sc. The 
Rayme#5+ , defendant pleaded, tha: the houfe is parcel of an half yard- 
5 Com. lig 334. defen, pleaced, that the houſe is parcel of an half yar 
4 Bac. Abr. 303. land in P. and that it was held of H. Earl of Northumberland, 
Doug 396, 747- as of his manor of I. by homage, fealry, eſcuage incertain, 
8 ſuit of court, incloſing of the park pale, and the rent of a 
pound of cumin, and for the cumin arrear for three years, 
and the homage and fealty of T #omas Peller tenant inde, the 
defendant, as ſervam to the Karl, and by his command juſ- 
riged the entry and taking, Sc. The plaimit replied, that 
it was held of K. Stanley as of his manor of Lee, c. abſque 
c, that it was held of the Earl modo & forma; and, upon 
that they were at iſſue: And rhe jury found that it was held 
of the Earl as of his manor of P. by homage, fealty, in- 
cloſing of the park, rent of a pound of cumin, O& nor aliter, 
and { videbitur Crrie, that it is not held modo & forma, they 
; find for the plaintiff, Ze. Amd it was adjudged for the de- 
Aerea en kendant; for altho the verdict does not Agree with the pl 
which finds the fendant; for altho” the verdict does not Agree with the plea 
Tenure in Sub- in the manner and nature of the tenure, yet it agrees in ſub- 
ſtance, altho* it flance in the. point for which che raking was, vis. that the 
is not modo & 1,04 i; held of the Earl; and that is ſufficient ; For there is 
forma, thail be i 


pood. | The dif- THe ES, Ek 
ference between becanfe the plaintiff is to have a return, (vis. the avowant, 


Replevia ald for the one i actor againſt the other) the avowanr ought to 
ro Py | make n goo ride in cmibus ; it is otherwile in treſpaſs, for 

Mas een 45: there he is only to excute the trefpaſs ; and there bre if there 

; | be any tenure at all it is ſufficient: For if the lord, or his 
balliff in his tight diſtrains for rent Which is not due, yet he 

1s not punithabie in zteſpaſs. uod vide Lit. 114. pro modo & 
8 forma 


T. Hard. 128. 
Andr. 262. 


1 
* 


difference between replevin and treſpaſs; for in replevin, 


Mich. 6 JA & B. R. 


at * 


— 


ite 


| forma in treſpaſs, and 9 H. 7. 3. for replevin. Qued Nora. 1 loft. 282. . 


Per tot Cur'. And Fleming Chief Juſtice vouched 33 H. 8. | 
Dy. 48. b. where the iſſue was, if villain regardant, gc. or 9 Co. 11% 8. 
free? And the jury found villain in groſs, yet good, for the 

ſubſtance of the villenage, and of the iſſue is found. 


Poole verſus Nedbam. 


Va ſpecial verdict the matter in law was; John Para- Noy 152. 
O dine tenant in tale male, of a meſſuage in London, the Ejeg ment, 
remainder in fee to 7%. Paradine : Thomas by deed inrolled 
granted his eſtate and right in remainder to Q Eliz. in fee 
during the life of John Paradine, and after his death, as long 
as any iſſue male of Joh, thould live; Jon ſuffer'd a common 


recovery under which the plaintiff claimed, Fon Paradine 


died without iſſue, and the defendant as ſervant to Thomas 
Paradine enter d, c. And it was adjudg-d, that the com- 2 co. re. b⸗ 


mon recovery barred the remainder of Thomas notwithfland= Mo. 195. 


ing his grant to the queen; for the grant to the queen is void; 1 Aud. 141. 


becauſe it can never come in poſſeſſion; and a remainder is Where à Cem- 


won Recovery 


_ guaſi terra remanens, for by the death of John, tenant in tail, ſhall be good, 


without iſſue male, the eſtate of the queen is determined; ſo notwithitandivg 
that ſhe ſhall not have any benefit by the grant, but it is a 2 Grant to the 
dry remainder without profit. But if there had been ſuch a * 

grant of the reverſion made to the queen, it had been good; 
becauſe during the firſt intail there would be an attendaney 

for the ſervices and wardthip, fc. of the illue of the donee. 

Which difference vide in Cholmley's caſe, 2 Rep, 51. & wide r 

12 E. 4. 3. tenant for life with ſeveral remainders for life; he where the Kicg 


who had the fee granted that, after the death of the firſt te- is in by Reverk« 


nant for life, it ſhould remain to J. S. in fee, it is void; for nend where by 
oy Fn 24 . : . Remainder, 
it cannot take effect in poſſeſſion at the time appointed. But 
it was objected by Davenport (who argued for the defendant) 
that if 70% n Paradine in the caſe at the bar had iſſue a daugh- 
ter, who had iſſue a fon, that altho' this fon could not inhe- 
rit the tail, yet he might well ſupport the eftate of the queen; 
and if alſo in this caſe 50% Paradine be attainted of treaſon, 
that the queen ſhall be in of her remainder granted by To- 
mas, and by this means the ſhall avoid I-afes made by John 
the tenant in tail. Fo which Tefverran anſwer'd, (who ar- 
zued for the plaintiff) that in rhe firſt caſe, if the daughter 
ſucvived the tenant in tail, altho' ſhe had flue male, and died, 
the eſtate of the queen is determin'd for want of iſſue male; 
for when fhe ſurvived, then there was a failure of iſſue male 
of 7ohn, and altho' the died afterwards, her fon, who is now 
iſſte male of the firſt tenant in tail, ſhall not revive it again: 
Ny more than where land is given to F. S. in fee, as long 
. as 
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Words. 
Nic romincy. 


3 Inft. 45. 
Mo, 868. 


as J. D. has iſſue, Sc. if J. D. dies without iſſue, his wife 
pregnant, the iſſue born after ſhall not revive the eſtate, for 
it is a collateral determination, which being once interrupted, 
ſhall never be ſet on foot again: And as well as in deſcent he 
ought to convey all by heirs male; fo Yelverton apprehended 
he ought in the continuance of the eftate. Quod fuit conceſ- 
ſum per totam Curiam. And to the ſecond caſe put by him, 
Zelwerton anſwer d that where the queen comes to poſſeſſion 
by the attainder, ſhe ſhall not avoid the leaſe, but ſhall be in 


of the eſtate of the tenant in tail; becauſe ſhe is not to have 


any greater eſtate nor more beneficial eſtate by the remainder 
than by the attainder; therefore it is not like Walſingham's 
caſe Com. 560. where tenant in tail of the gift of the queen 
was attainted ; for there by the attainder ſhe was in in point 
of remainder, Quod fuit alſo conceſſum per totam Curiam ; for 
it was ſaid by the court, that where the king comes to land 
in point of reverter on the attainder of tenant in tail, he 


ſhall not avoid leaſes, becauſe he has the remainder 


only by purchaſe, and ought to keep it as a purchaſe, and 
not in point of r2verter. Qu Nota, And judgment was 
order'd to be enter'd. But on the defendant's motion it was 
referr'd to Williams ſuſtice, who reported, that he could not 
end it; and therefore judgment was given for the plaintiff. 


Trin. 7 Fac, 5 


Caſe of a Slander. 


7 HE defendant ſaid of the plaintiff ; Thou dot work by 


nigromancy, and doſt wwork by the devil. And adjudged 


actionable ; for although the word nigromancy is not proper, 


nor a word known in law, yet in vulgar ſenſe it is known to 


import conjuring ; which word joined with the others (work- 
ing with the dewil) explains the firſt word, and ſhews malice 
in him who ſpoke, for it imports a familiarity and an imme- 
diate uſe of the devil as an inſtrument, which is a great 


{ſlander ; for although ſuch working, Cc. is not felony, un- 


leſs the death of a man or beaſt enſues, or otherwiſe that the 
party invoked the devil, yet it touches a man much in his 
credit, in begetting infamy and reproach to the party, that 
his neighbours fear his company. Per totam Curiam, præter. 


Williams Juſtice. 


I - Eo ir Paſch 


n n n 


| Paſch. 7 Ja 4 B. R. 


Bedell ver/us Lull, 


| * HE plaintiff declar'd on a leaſe made by Elia. James 

of certain land, Ac. The defendant pleaded, that be- 
fere Elizabeth had any thing, one Martin James was ſeiſed 
thereof in fee, and had iſſue H. James, and died ſeiſed, 
whereby it deſcended to H. as ſon and heir; and Elizabeth 
enter'd and was ſeifed by abatement, and made the leaſe to 
the plaintiff ; after which the defendant as ſervant to H. 
James, & per ejus præceptum & in ſuo Jure enter'd, as he 
_ lawfully might, &c. The plaintiff replied, and confeſſed 
the ſeilin 


laſt will in writing deviſed it to Elisabeth in fee, and after- 


wards died ſeiſed; wherefore ſhe enter'd by force of the de- 


viſe, and made the leaſe to the plaintiff ; ab/que hoe, quod 
Eliz. ſeifita 2 per abatamentum modo & forma. And there- 
upon the detendant demurred, and ſhewed for cauſe, that the 
traverſe is not good: And it was adjudged for the defendant ; 
for the plaintiff ought not to confeſs and avoid, and alfo tra- 
verſe the abatement; for the plaintiff making a title to his 
leſſor by way of deviſe from the anceſtor, that proves ſhe en- 
ter'd lawfully and not by abatement, as the defendant has 
ſuppoſed : Then beſides that, to take a traverſe is trifling, 
and makes the plea vitious ; for a traverſe ſhould not be taken, 
but where the thing traverſed is iſſuable, and here the deviſe 
is the whole title and only iſſuable. It was alſo held per Cu- 
riam, that the traverſe taken by the manner is not good, for 
he ought not to traverſe, abyyue hoc, guod ſeifſita fuit per abata- 
mentum, but it ought to be, ab/que hoc, quod «batavit ; and 
alſo if the plaintiff intended fully to anſwer the defendant, he 
qQught to have traverſed in the ſame words as the defendant 
pleaded againſt him, vis. ab/gue hoc, guod intravit & fuit 
{** fita per abatamentum. Quod Nota. This Taſe concerned. Sir 


Hlerry James to whom the defendant was tenant. Telvertan 


ot counſel for the defendant. 


Sir Francis Goodwin verſus Welſhe & Over. 


> 


8 Francis brought ſevegal actions of treſpaſs againſt 
the two defendants for goods taken, and declared to 
damages. The attorney for the defendants pleaded Non 
Jum infrrmatus ; and thereupon judgment is given ſeverally 
| | | tor 


of Martin James, but ſaid, that he ſo ſeiſed by his 


1 Brownl. 144 
Cro. Jac. 221. 
Eject ment. 
Where Abate- 
ment ſhall be 
traverſt. 
Vide i EF. 4 $- 
Action. 


Co. Entr. $05. a. 
Lutw. 1558, 


1 Brounl. 214. 
Cro. Jac. 220. 
'Treſpais. 
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LY 2 


Stra. 612, 1149. 


3 Wils. 155 


. 


= 0 
On an Inquiry 
the Plaintiff necd 
prove ouly the 


Value. 


2 Show. 86, 


Words. 

Hod. 77, 331. 
Jones 43, 

2 Salk. 696. 
Cow p. 276. 


- 2 Bropnl. ros. 


Cro. ac. 220. 
Debt. | 


3 * 


for the plaintiff, and writs of inquiry of damages iſſued, and 
were returned. And it was moyed that the writs ſhould not 
be filed, becauſe the plaintiff at the time of the inquiry did 
not prove that the goods belong'd to him, but only prov'd the 


value of the goods; for by Serjeant Nicholls there is a differ- 


ence between an action confeſſed and Non ſum informatus ; for 
in the firſt caſe the property is likewiſe conſeſſed to be in the 
plaintiff, but it is not ſo in the other caſe ; for this judgment 
paſſes without the defendant's privity, and only for want of 
pleading, as in the caſe of Nihil dicit. But, per tor Cur", it 
is all one, and the plaintiff need not prove property in eicher 
of the caſes ; and the reaſon is, hecauſe the writ commands 
only the value to be inquired and no more, and that alone is 
the charge of the jury. And, by all the juftices, they them- 


ſelves as judges, if they would, might in theſe caſes aſſeſs 


damages, without iſſuing any writ ; for it iſſues only guia, 
neſcitur que damna ; but if they will trouble themſelves with 
the aſſeſſment of damages they may: But it is otherwiſe in 
the caſe of Non cuP pleaded, for there the treſpaſs is denied, 
which muſt be tried by the jury, and there the property and 


the value alſo ought to be proved. Na alſo, in the firſt 
' eaſe, the judgment is, Quod recuperet Querens - If then upon 


a writ of inquiry of damages the plaintiff ſhould be obliged 
to prove property, and fail of it, that would go in avoidance 
of the firſt judgment, which cannot be. Yetverton of coun- 


* fel with the plaintiff. 


Hi gges verſus Auſten, 


HO U a flolen as much wood and timber at is worth 
ws | 20s. The jury found the words, with this addition, 
(off my landlord's grounds) and it was adjudged pro Querente; 
for the words found by the jury more than were in the de- 
claration do net qualify the firſt words, far it cannot be tim- 


ber as long as it is growing, but evood only ; timber carries 


this ſenſe with it to be ſever'd from the ſoil. Quod Nota. Per 


tetam Cui am. Yelvertan of counſel with the plaintiff. 


Barret verſus Fletcher, . 


EBT on a bond of 500. The condition as to ſtand 
to the award of F. S. and . D. Ita quod, &©c. The 
defendant pleaded Nullum fecerunt Arbitrium : The plaintiff 
replied, and ſhewed the award made e Verbo in Verbum, 
and concluded, Er fic fecerunt Arbitrium; but did not 
? » 8 aſſign 


P 


wan, , ofa, balk, bg Wn 22 


wa > > C4 


___ 


bas ts. 


Paſeh. 5 Jac. B. K. 


n 


FI) 


75 . ” 
— 


153 


aſſign any breach. The defendant re joined, that the deed of 
the award pleaded was not the deed of the arbitrators: And 
upon. iſſue joined thereon, it was found for the plaintiff, 
And Jelverton moyed in arreſt of judgment, that the plaintiff 
ſhould not have judgment, becauſe in his replication he has 
not aligned any breach of the award, and then he hasmot 


ſhewn any cauſe of action, for the bond is not for any debt, 


for it is guided by the condition, which goes in performance 
of a collateral thing, /. of an award; and though the de- 
fendant had no anſwer to the breach, if it had been aſſigned, 

yet the court ought to be ſatisfied, that the plaintiff has cauſe 
to recover, otherwiſe they will not give judgment: And al- 
though the verdict is found for the plaintiff, yet this imper- 
fection in the replication is matter of ſubſtance, which is not 
aided by the ſtatute. Qu Nota. Per totam Curiam, preter 
Williams Juſtice. And judgment was arrefted. 


Weblin verſus Mayer. 


FT would be proved by many wehement. preſumptions, that the 
1 Plaintiff was a plotter and contriver of the death of one 
Powel, becauſe he would not ſell him his land. And, per Cu- 
riam, they are not actionable ; for they affirm nothing of the 
plaintiff, but refer to preſumptions, which are incertain; 
and words of ſlander ought to be ſpoke affirmatively. 2uod 
Nota. Judgment arreſted. l f 


4 


\ 


Pridham ver ſus Tucker, 


T HOU art a healer of felony, and haſt fhexved ſuch fa- 


wour to a horſe-ftealer in the time of thy conſlableflup, that. 


thereby both the for ſe and thief were conveyed away, and that it 
liethi in my power 10 hang thee. And adjudged pro Querente; 
for Healer of felony is a word known in the county of Devon, 
where the action is brought, to be a concealer or Hider of fe- 
lony. As in the county of York to ſay to one, Thou H 
ſtrained a mare, will bear an action; for it is vulgarly taken 


to ſteal 4 mare: And altho' it is not laid expreſsly, that 


the plaintiff was conſtable at the time of the ſpeaking of the 
words, it is not material; for though he is out of his office, 
yet he ought not tobe ſlander d with any thing done in his office; 
as if a juſtice of peace be put out of commiſſion, and one 
will ſay to him, hen thou wert a juſtice, thou wert a brib- 
ing juſtice ; it is actionable; for although it refers to a thing 
paſt, yet it defames him for ever, in the opinion of 
others, and makes him accounted unworthy to bear an 
office for the future, PRuod Nota. 


X Newlyn 


If the Plaintiff 
does not afſign a 
Breach of the 
Award, he ſhall 
not have Judg- 
ment, altho' he 
has a Verdi. 
- E. 4» 108, 
109. - 

Salk. 138, 
Ante 78. 


Words: 


Moor. 41!g. 
Cro El. 250. 
Hob. 126. 
Carth, 214 


Poſt. 158. con 
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Words. 

Cro, EI 282. 
Hob. 77, 331» 

1 Com. Dig. 77. 
189. 

4 Bac. Abr. 485, 
811. 

Stra. 142. 

1 d. Raym. 989. 
Term. Rep. ia 
C. B. 248. 


Paſch 7 Jac. B R 


Newlyn werſus Faſſet. ; 


. H HE plaintiff is a felon. Take heed what you ſoy, ſays a 
ſtranger. Why, fays the defendant, is not he a felon, 
that knexy of a murder and concealed it! He (innuendo the plain- 
tiff knew of the murder of Anne Lanaway, and did not re- 
veal it till long after it was openly known. And it was adjudg- 
ed pro Querente, for the firſt words are actionable ; and the 
ſubſequent words increaſe the ſlander ; for altho' to conceal a 
felony is not felony, but fineable, and an offence for which 


he ought to be bound de ſe bene gerendo, yet it ſhews malice 


in the defendant, and is a great imputation to the plaintiff, 
2. There is a difference between words utter'd continuata Voce, 
and at ſeveral times, 3 upon ſèveral occaſions: As to ſay, 
T hou art a felon, for that thau ffolæſi my apples off my trees, is 
not actionable, for the reaſon of the ſpeaking inſtantly an- 
nexed qualiiies the precedent words; but if a man ſays, 7% 
art a thief, and a ſtander- by ſays, Beware what you ſay, and 
the other ſays, I will juſtify he is a thief, for he ſtale my evi- 
dence ; this is but inepta Ratio of the firſt words, not volunta- 
rily proceeding from the party, but as it was forced by an- 


other, and fherefore ſpoke too late to qualify the firſt words. 


And although Yelverton Juſtice ſaid, that it a man ſays, J. S. 
is «traitor, for he robbed a man by the h ghway, it will not bear 
un action, becauſe the reaſon does not concur nor depend on 
the firſt words; yet Fleming Chief 3 denied it, for both 
the words are ſlanderous ; and although the reaſon of the 
ſpeaking does not depend on the word traitor, yet it thall be 
conſtrued but greater malice, becauſe he charges him with 


tw¾o ſeveral matters, which deſerve death: Which ſeems ta 
be good law. Que Noa. judgment pro. Querente. Per 


totam Curiam, præter Telverton. 


Trin. 


— 


A «6 BK 


Markham verſus Turner. 


| OTA; Markham was bail for Sir John Skinner in an Audita Querela. 
V action of debt brought by Turner, and was within judgment on 
age; judgment paſſed againit Skinner, and he did not offer 1 
his body: Wherefore on two“ Scire fac' and Nihil returned Scire facias, 
againſt Markham, judgment was given againſt him. And lafancy. 
Y-tyverton and George Crooke moved to have an Audita Duerela, 
becauſe Markham was yet within age; and by Williams Jul- 
| tice it does not lie, but he ought firſt to have error to reverſe 
the judgment, for during the judgment in force the recog- 
niſance is affirmed : Bur to that Tel œerton at the bar anſwer'd, 
that then we are without remedy, and Markham in great 
miſchief, if he caimot have Audita Querela; for perhaps the 
judgment has no error in it, and upon the Scire facias Mark- 
ham the bail could not have pleaded his infancy, for that ſuif 
goes in affirmance of the recogniſance and demands execu- 
tion of it; but yet the error of the infancy remains, and the 
recogniſance to be avoided by this ſuit by infpection ; and 
therefore it is like an affiſe of rediſſeiſin, which a man may, 
have on the firſt judgment in the aſſiſe, and thereupon the 
recovery in the rediſſeiſin is reverſed. So here by the Audita 
Querela the recognifance being avoided for iofancy, the judg- 
ment thereon is like wiſe avoided. Quod fut conceſſum per 
totam Curiam, preter Williams Juſtice: And the Audita Que- 
rela was allowed de bene eſſe, for to deny it, if it lay by law, 
was injuſtice, 


Cro. Jac. 646. 
Co, Entr, 87. b. 
8 


8. a. 


Paſton verſus I uſher, * 


Hree execntors recnver'd in the Common Pleas in Exrer in Debt. 
debt by default, the defendant brought error and 
alligned a Ai Ie, * S. that the ſuit being by three 
executors, at the day which they had by the roll on a con- 
tinnance, two executors only appeared, and by the ſame 
roll day given over to all three till another day: And Jelver- | 
ton urged that it is not a diſcontinaance, but only the de- Amendment: 
fault of the clerk amendable; for it cannot be intended, 
when the court gave day to all three executors, but thar all 
appear'd, and that it was the negligence of the cletk to 
omit rhe entry of the appearanze of the third executor, 
. "I and 
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Three Plaintiffe, 
two appear, and 
Day given by the 
Roll to all is a 
Diſcontinuance. 


7 E. 4. 10. 


Cro. Tac. 221. 
1 Brownl, 15. 
Hob. 216. 
Aſſumpſit. 


By whom, ard 
by what Words 
a Promiſe may 
be releaſed, 

s Co. 71 4, 
Lutw. 249. 
Salk. 171. 

Mo. 34. 

Dy. 217. 

1 Moc. 64. 

2 Mod. 3g. 

1 Sid. 464. 

4 Bac. Abr. 287. 
Doug. 407. 
Cow p. 803. 
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and upon that Telberton vouched 26 H. 6. amendment 33. 
Writ brought by huſband and wiſe, and the parties appeared 
and had day to anorher term, but no appearance was had 
of the wife, nor no day by the roll given to the wife, and yer, 
foraſmuch as it appeared to be the fault of the clerk, it was 
amended: But, per totam Curiam, in the caſe ſupra, it is a 
diſcontinuance, and cannot be amended ; for credit onght to 
be given to the roll: And therefore Non conflat, but that two 
only appeared, and that the third made default, which is a 
non-proſecution by him at that day, which goes to the whole 
fuit and time after. Vide 21 E. 4. 3. And, per Curiam; in 
the caſe 26 H. 6. it ſhall be intended that there was ſome re- 
membrance in ſome by roll, by which the court was inſtruct- 
ed, that the wife alſo appeared, altho' it was not enter'd at 
the day in the principal roll; and thereupon, per totam Cu- 
riam, the judgment was reverſed. | 


Belcher ver/us Hudſon. 


> 


Elcher and Anne his wife were plaintiffs in Afſumpfit againſt 
| Hudſon, and declared that in conſideration Anna dum ſola 
fuit would marry one Thomas Maſon at the defendant's requeſt, 
the defendant promiſed after the death of Thomas Maſon to 
pay the ſaid Anne 40s. a year for her life; and ſhewed, that 
thereupon ſhe married Thomas Maſon, who afterwards died; 
and ſhe took to hutband Beli Her the plaintiff; and ſhewed that 
41. were arrear for two years after the death of Maſon, con- 
trary to the defendant's promiſe, to damage, &c. The de- 
fendant pleaded in bara releaſe made by deed to him by the 
{aid Fhomas Ma/jcn during the marriage with Anne one of the 
plaintiffs, whereby he releaſed to the now defendant all acti- 
ons, quarrels, controverſies, claims and demands whatſoever, 
which he had, or might have againſt the ſaid Hud, Ic. 
upon which the plaimiffs demurred : And it was adjudged 
pro Quer, that the releaſe would not diſcharge this promiſe : 
Recauſe altho' rhe promiſe was preſent, yet the execution of 


the promiſe was in futuro, and ſuch, that he who releaſed 


could never have an action on it; but if he had releaſed by 
expreſs words all promiſes, or all actions and quarrels which 
he or his wife had or might have, then 1t was held, that the 
promiſe had been releaſed ; for the promiſe, being a ſpecial 
cauſe of action, cannot be releaſed till it comes in ee, no 
more than a covenant, as 5 Els. it is adjudged, and 35 H. 8. 
Dy. 56. . Wherefore judgment was given pro Auer, Flem- 
ing Juſtice being abſent. Grad Nota bene, Teiverton of 
counſel with the deſcendant, 7 
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Prowſe verſus Turner, Bail of John Skinner. 


9 c 


N a Scire facias againſt the bail, who on the ſecond Scire 
1 facias was condemned fof not having the body of the 
principal, judgment was given that the plaintiff ſhould re- 
cover ſuper Recuperationem prædictam, where it ſhould be ſuper 
Recognitionem prædictam; wheretore Telverton and George Crooke 
moved to have a writ of error. And, per Curiam, * no 
writ of error lies in the Exchequer-chamber, becauſe the 
judgment is in a tire facias, which is a judicial writ, and is 
not expreſly named in the ſtatute 27 Elis. which gives the 


error inthe Exchequer, And they were likewiſe of opinion, 


that it does not lie in the King's Bench, as ys error in pro- 
ceſs, for there is no error in the proceſs ; for that is where 


the proceſs is miſtaken, ſci one proceſs for another, and here 


the proceſs is not miſtaken, bur iſſued in due form of law; 
but the error is only in point of judgment, vis. Recuperatio- 
nem tor Recognitionem, which 1s clearly another matter, and 
no remedy, as it ſeems, but in parliament. And alſo Il. 
liams Juſtice conceived, that the King's Bench could not re- 
form the error in proceſs, unleſs in the ſame term. Quo 
wide accordingly, F. N. B. 22. Then Yelverton moved that it 
is a void judgment, and that the bail ought not ro be vexed 
thereby ; for there is not any judgment at all upon the recog- 
niſance given by the court, upon which execution can be de- 
manded. Ad quod non dederunt Reſponſum. Quod Nota, & 


Quære. | 


Taylor verſus Markham. 


THR of battery ſuch a day, and declared according- 


ly, Sc. The defendant pleaded that he, Tempore quo, 
was ſeiſed of ſuch a rectory, in the place where the treſpaſs 


is ſuppoſed, in fee, and that Tempore quo there was corn ſe- 
ver d from the nine parts at the place aforeſaid, and the plain- 
tiff came to take away the corn, and the defendant in de- 
fence of his corn, and to keep the plaintiff from taking it, 
ſtood there to defend it, and the ill that the plaintiff had was 
of his own wrong, c. The plaintiff replied, de Injuria ſua 
propria abſque tali Cauſa : Upon which the defendant demur- 
red in law. And it was adjudged for the plaintiff: For ſuch 
general replication is good, and the plaintiff need not an- 
ſwer the defendanr's title, becauſe the plaintiff by his action 
claims nothing in the foil or corn, but only damages for the 
battery, which is merely collateral to the title. But where 
the plaintiff makes title by his declaration to any thing, and 


the defendant will plead another thing in deſtruction of it, 


or of the plaintiff's cauſe of action, there he ought to reply 
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1 Ven. 38, 169. 
1 Salk. 263. 
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Replication. 
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' Cro. Tac. 222. 


Words. 


19 H. 7. 9. 
Ca pias in an 


Action on the 


Caſe. 
Comb. 60. 
Doug. 62. 
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_ counſel with the defendant. 
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ſpecially, and ſhall not ſay ab/que tali Cauſa, as 14 H. 4. 32. 
6. Treſpaſs for taking his ſervant, the detendant thew'd that 
the father of him, whom the plaintiff ſuppoſed to be his ſer- 
vant, held of him in chivalry, &c. and died ſeiſed, his heir 


(viz. he who is ſuppoſed the ſervant) being within age, 
wherefore he ſeiſed him as his ward, as he well might; 


there the plaintiff replied, de Infuria ſua propria abſgue tuli 
Cauſa ; and it was diſallow'd by the court without anſwering 
to the ſeigniory, viz. de Injaria ſua propria, abſque hoc, that 
the father of him who is ſuppoſed ſervant held of him in 
chivalry ; the reaſon was, becauſe the plaintiff by his action 
made title to the ſervant, according to 16 E. 4. 4. Qu 
Nota. And judgment was given accordingly. Yelverion of 


— 


Tuthil verſus Milton. 
| 


E plainiff declared, that whereas he is a freeman of 
Wells, and exercens Artem ſiue Myſterium of a linen- 
draper within the ſame city for five years paſt, and by his 


credit, Ec. had gained much, Ec. wendendo & emendo, c. 


yer the defendant 28 Fulii anno 5 at Briſtol in warda omnium 


Sandorum within the Juriſdiction there, ad eundem Querentem 
dixit & ad Franc' Tuthill, wis. You both (innuendo the plain- 
tiff and Francis Tuthill) are bankrupts and not worth a proat ; 
ad damnum, fc. and it was found by verdict there for the 
plaintiff by a venue de 2varda omnium Sanforum, and judg- 
ment given there; and it was removed into the King's Bench 
by error, and the judgment afhrmed ; yet two exceptions 
were taken; 1. That after an attachment awarded in Bri ſtol, 
a Capias iſſued againſt the defendant there, where by the ſta- 
tute 19 H. 7. it ſeems, that a Capias in an action on the cafe 
doth not lie bat in the King's Bench and Common Pleas. To 
which Telwerton anſwer'd; Firſt, That is an exception which 
ſubverts all proceedings in inferior conrts, which always uſe 
ſuch proceſs of Capias as the ſecond proceſs in ſuch actions; 
but 3 commence there with a Capias, as the firſt pro- 
ceſs, without ſummons or attachment, it is not good but is 
continu? adjudged error: 2. This judgment is grounded on 
the verdict precedent, becauſe the party has appeared, and 
the Capias is but mean proceſs, which is out of doors by the 


appearance of the party, Quod tota Curia conceſſit. The ſecond 


error, on which they inſiſted, was, that the declaration is not 
good, becauſe it is not laid preciſely, that at the' time of 
{peaking the words the plaintiff was a linen-draper, hut on- 
ly for the ſpace of five years paſt : To which Telverton an- 


Ffwerd ; that there is a difference between ſlanders of one in 


reſpect of an office, and in reſpect of a trade or proſeſſion: 
Fer if a man favs of a juſtice of peace, that he is a briver, Cc. 
hs 
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he muſt ſhew in an action for thoſe words expreſly in his de- 

claration, that he was a juſtice of peace at the time of the 
words ſpoke, becauſe they ſound: in ſlander of his perſon in 

reſpect of his office only, which officezcontinues during the 
king's pleaſure only, being by commiſſion. But where a Vide Palm. 566. 
man is ſlander'd in his profeſſion or trade, there it need not All. 63. 

be ſo preciſely alledged, that at the time of the words fpoken 

he was a lawyer, phylician, merchant, or linen-draper ; but it 

is ſufficient to ſhew, that he is of ſuch a trade, and has ex- 

erciſed it for ſeveral years paſt, without ſaying ultimo or jam 

elaps'; for a man ſhall not be intended to alter his trade or 

profeſſion, but by preſumption he continues it during his life. 

Quod fuit etiam conceſſum per Curiam, Quod Nola. And the 
judgment was affirmed. Fide Trin. 6 Jac Rot 1272. for the 

caſe accordingly Trin 38 Elis. B. R. Rot. 546. between Gar- 

dyner plaintiff, and Hopwwoad deſendant on the ſame words, 

7 hou art a bankrupt, the plaintiff alledging Quod per multos An- 

nos jam retroactos Artem merchandizandi, wendendi & licite bar- 
ganizandi exercuit & uſus fuit, and judgment given for the 

plaimiff. It was alſo agreed, that the venue was well award- venue from a 
ed from a ward within the city, melius quam de Civitate, con- Ward. 

trary to 8 H. 5. | ; | 


_ Godley verſus Frith. 


T HE plaintiff declared for a diſturbance in a way, and Caſe. 
declared that he was ſeiſed of a meſſuage, c. and that 
he and his anceſtors, and they whoſe eftate, &c. have had a 
way from his meſſuage to ſuch a place for them, their ſer- 
yants and farmers, as well on foot, as with carts, &c. and fo 
retrorſum, and that the defendant had ſtopped the way, to his 
damage, &c. And upon Non cul, the jury found the way 
as the plaintiff had declared, but found it to be appurtenant 
to the meſſuage, and if it ſhould be intended the way which 
the plaintiff declared for, they found for the plaintiff, aliter 
non; and afſeiled damages, And, per Curiam, the verdict 
has not found any thing againſt the plaintiff, but that he | 
ſhall recover, for the plaintiff in his declaration ſhall never 1 Bulſtr. 47. 
lay the way to be appendant or appurtenant, becauſe it is on- 2 1 
ly an eaſe and not an intereſt; it 1s otherwiſe of a common, not an a 
for that is an intereſt, and may be of ſeveral natures, ap- nart. 
purtenant, appendant, or in groſs; but a way cannot be ſo, Common. 
And all the precedents in the book of entries are according 
to the declaration here, without laying the way appurtenant 
or appendant. And Mr. Man ſecondary, informed the judges 
that a judgment in the King's Bench was reverſed in the 
Exchequer, becauſe the plaintiff had alledged a way ap- 

purtenant 
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Vide Cap. Jac, Pen to an houſe, becauſe he claimed it in another man- : 
zo, ner and nature, than he ought by the law: Q Nota. 4 
Wherefore judgment was given for the plaintiff. Telverton 
of counſel with the plaintiff. 5 ths 


Flud werſus Rumcey. 


1 T\HE ſuggeſtion was, that whereas he was indebted to 
c NT on 14 J. S. in 30l. which J. S. afterwards in his life-time by 
Wi ſhall pay Le- his deed gave all his goods and chattels to H. and afterwards | 
A2 gacis, made the plaintiff and B. his executors, and deviſed that the 
* plaintiff ſhould. pay out of the 304, that he owed him 10ʃ. 
= to the defendant for a legacy, the defendant had drawn the 

1 Plaintiff, into the Spiritual 3 for the legacy, where by 
1 the law the zol. debt is extinguiſhed by making the plaintiff 
1 executor: And ſhewed that he proved the will, Sc. And, 

| | ger Curiam, the defendant ſhall have a conſultation ; for, al- 
though the joint executor has no remedy to recover this 3ol. 
1 E againſt the plaintiff his co-executor, nor no action can be 
uſed for it in the plaintiff's life, yet the debt is not extinguiſh- 
1 ed, but remains as aſſets to any other creditor, as 8 E. 4. 
0 8. Ik. 306. is: And by the fame reaſon that ſuch debt ſhall ſatisfy a 
a debt, it ſhall alſo ſatisfy a legacy; and the rather, becauſe. 
the teſtator's expreſs intent was ſo, having preciſely limited 


. the legacy to be paid out of the debt. 2uod Nota. Per totam 
0 Curiam. And a conſultation was awarded accordingly. 
1. Telwerton was of counſel with the plaintiff. | 
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1 Staverton verſus Relfe. 


Words. Mill prove thee à per ured Lname. And it was objected in 

| _ arreſt of judgment, that the words were not ſpoken 
affirnative, but doubtfully, and in the future tenſe, (I will. 

prove, &c:). But, per totam Curiam, theſe words (I will 


—— ex 


| March 19. prove) are a vehement afhrmative, wwhich import not only 
nas 755 that perjury was committed, but that the deſendant would 


openly traduce the plaintiff for it, in ſuch fort that it {ſhould be 

openly proved. And, by Williams Juflice, it is like the caſe. 

Dy. fol. 72. b. Thou wilt be a bankrupt within few days : 

And adjudged there, that the action lay; for altho the words J 
In 
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in their ſignification refer to a time future, yet they are a 


preſent ſlander, Nuod Nota. Per totam Curiam, « 


Biel! verſus Fox & Gamble. 


HE plaintiff declared, that the defendants Conſpiratione 
'T habita cauſed the plaintiff to be indicted at York, Cc. 
for a common barretor, 2 ea Occafione at York he was taken 
and detained in priſon .quouſgue before the eg of aſſiſe 
ſuch a day, c. ſeeund Leg & Confuetud' huj us Regni An- 
gliæ acquietatus fuit, ad damnum, Ec. And upon Non cuÞ 
pleaded, it was found for the plaintiff, and moved in arreft 
of judgment, that the declaration was not good, becauſe 


there wanted this word {inde} acquietatus, or (de femme 


acquietatus ; fo that altho' upon the indictment the plaintiff 
was taken, yet Non conftat, of what thing the plaintiff was 
acquitted ; for he might, for any thing that appears to the 
court, be taken and committed for a barretor, and yet be ac- 
quitted of another thing as well as of the barretry : But 
on view of the precedents in the book of entries and F. N. B. 
judgment was given for the plaintiff ; for the writ never has 


the word inde, and the precedents are both ways; and the 


rather becauſe tis all but one ſentence, and can have none 
other reference than to the indictment of barretry, for that 
is Subjecta Materia on which the whole depends. Per totam 
Curiam on great debate. Yelverton of counſel with the de- 
tendans. 8 , 15 


Stone & al verſus Bromwieh, 


| 


bf fy HE two plaintiffs declared againſt the defendant for di. 


verting an antient water-courſe, which time whereof, 
Sc. ante talem Diem ran in & per their land, which they held 
in common, and ſhewed their ſeveral titles in their declara- 
tion, and that ſuch a day after the defendant diverted the 
water there running, Cc. to their damage, Cc. and upon 
Non cul pleaded it was found for the plaintiffs, and moved in 
arreſt of judgment; 1. That the plaintiffs ought not to join 
in this action, becauſe they are tenanis in common, no more 
than in aſſiſe of nuiſance: But Non allocatur, for the aſſiſe of 


nuiſance is in the realty, but this action is only in the per- 


tonalty, and does not concern the title hut only the poſſeſſion, 


Cro Jac. 230, 
Conſpiracy» 


Inde omitted, 


and yet goods 


Cro. Car. 286. ; 
318. 419. 


F. N. B. i I 4» G, 


Reference of 
Words, | 


Noy 135» | 
Caſe. 58 

Salk. 4. | 
1 Com. Dig. 11. 


215. 

3 Bac. Abr. 217. 
4 Burr 2141. 

1 Inſt. 198. a. 
Where Tenants 
in Coramon ſhall 
join in Action. 


whereby the profits of the land are diminiſhed ; for conceſ 


ſum fuit, that in an action for {landering their title, or in 
forger of falſe deeds, they muſt ſever, and cannot join, be- 


_ cauſe it concerns the title, which is feveral, and ſo is 19 H. 


O.—2. Exception was, becauſe the plaintiffs ſhew that it was 


an antient water-courſe, which ran fer © trans the plaintiff's 
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land 


Cre. Jac. 231. 
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Cro. Jac. 224. 
Co. Entr. 347+ b. 
e 
Hoſte ler. / 
Maſter brings 
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the Servant is 
rom d ig an Inn, 


Appeal of Rob- 
bery. 

Noy 79. 

Popht, 178. 
Latch. 127. 
Dalif. 8. 


land till. 1 Mai; ſach a year, which was before he act iom laid, 


Judgment accordingly. 


* ae CE" 


and before the ſtopping laid in the declaration, fo thay 
it does not appear that the water-courſe had continu- 
ance at the time of the diverſion ; but becauſe it ap- 
pears afterwards in the declaration, that the plaintiffs 
charge the defendant with the diverſion ſuch a day after, 

which is now found by the verdict, the court cannot intend 


but that the water-caurſe continued. Fer totam Curiam. And 


& 


Bedle verſus Morris. 


TY lard Bedle brought an action on the caſe againſt Mor- 
ris, and declared on the. general cuſtom of the realm, 
that all inn-keepers, who keep common inns, ſhall keep the 
goods of their gueſts ſafe, ſo that in default of the inn- 
keepers or their fervants they ſhall nat be loſt ; and declared 
that the deſendant ante 20 Decembr*. Anno 6 ac eadem die cuſlo - 
digit & adkuc cuſiodit & tenet commune Hoſhitium in Dunchurch 
in Comitatu War, and one W. Bedle the plaintiff's fervant, as 
his gueſt the fame 20 Decembr' in Hoſpitio ſuo hoſpitawit, eodem 
V. Beule adtunc Of ibidem habente in ligitima cuſtadia ſus a 
purſe, value 3d. and 76. de ecumis numeraiis in the ſame. 
purſe incluſis, as the goods and chattels of the plaintiff ad- 
tunc & adhuc exiften a lawful ſubject of this reahn, mals- 


factors unknown to the plaintiff the ſame 20 Decemp ann 6 


ad Dunchiurcſi prædictum the ſaid purſe and 761. in the ſame 
purſe adtunc & ibidem incluſas, in default of the defendant 
and his ſervants, took and carried away, againft the law and 
cuſtora aforeſaid: And upon Non Cy pleaded, it was found 


for the plawgiff. And it was moved in arreſt of judgment, 


that the action did not lie for the maſter on a robbery of the 
ſervant. But Now alhcatur ; for none can haye ſatisſaction 
but he who has the loſs, and the loſs is to the maſter, 
and he only ſhall have an appeal of robbery: 2. It 
was objected, that it does nat appear that he was his ſervant 
at the time of, the money and purſe Joſt : /ed non a/hcatur ; 
for it is alledged expreſsly that-he was the plaintiff's ſervant 
at the time.he was 3 in the inn; and moreover it is not 
material whether he was his ſervant or not; for if it was 


his friend by whom the party ſent the money, and be is rob- 
bed in the inn, the true owner ſhall have the action. Per 


totam Curigm. And judgment given accordipgly. 
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' 8 | Alban verſes Brounfall. 5 

Et Har the del. 20 Febr” An. 5, the plaintiff's cloſe called 1 Brownl. 21 5 
1 | Sandey-heath at Sandey broke and enter'd, and ſpoiled Treſpals. 

B his graſs, and 100 conies ibiclem tunc interfecit,- took and car- 


fried away: MNecnon that the defendant the ſame day the plain- 
Wh tiff's free warren at Sandey aforeſaid; c. enter'd and chaſed 
without licence, and fifty conies killed, took and carried away, 
to his damage, c. The defendant to all the treſpaſs: preter 
breaking and entering the cloſe called Sandey-heath, and tread- 
ing the graſs, pleaded Non cul, and uphn that iſſue was Join- 
ed; and as to breaking the cloſe, Te. the plaintiff ought not 
to have his action; for he ſaid, that V. lord Ruſſel and Elis. 
his wife fuerunt & adhuc ſuns ſeiſed in fee in right of Elis. { 
in gradam pecia bruere continen 10 Acras in Sandey, contipue 
adjucen & undique Sept to the place called Cardey-heath, and 
that they and all thofe whoſe eſtare they have in the faid 
piece of heath, Te. have had ind uſed to have pro ſe & Fir- 
"Merits ſuis dictæ petie bruere, c. & pro Serbien ſuis Paſjh- 
gium uſqve eandem Peciam brueræ & ub endem pecia in, per & 
trens the ſaid cloſe called Sandey-heath in quo, fc, all times of 
the year at their pleaſure, ad tapiendum & percipiendum the 
profits ejuſdem peciæ brueræ. And the defendant further faid, 
that long before the treſpaſs, &c. many conies in the ſaid 
piece of heath were wandering, and ſeveral cony-Holes ibidem 
Ne effoſſa, & in eiſdem antris effoffis diffi Cuniculi habiturr 
HOO the ſame piece of heath eodem tempore quo,” fc. frer- 
bam ibidem creſten depaſcen fuerunt, and the defendant as fer- 
vant to the lord Ruffel, and by his command, tempore quo, Se. 
in, per & trans the ſaid cloſe in quo, Ir. verſus & uſque ad 
prædictam petiam bruer + pedibus ambulaundb itineravit ad venan- 
dum & capiendum previftos Cunicults in preditta pecia bruere, 
ec. tunc ibidem errantes & depaſcentes, front ei bene licuit, Sc. 
Prue quidem Ambulatio in, per & trans Clauſum prediqum in 1 
* c. pro Caufa prællicta eſt eadem Clauſi Fractio & Intratids, 
tc. of which the plaintiff complains ; and avers that the 
place in which the defendant ex Cauſa pred” ambulantdo itine- 
ravit in Sandey heath prædicto in quo, Ic. was propinguius Paſ- Paſſagium ſhall 
/ agium, quo ipſe uti potuit uſque prædictam pecium bruere conti- not de taken for 
nem 10 Acras. Upon which the plaintiff demurred : And per * 8288 
Curiam the bar is not good; for Paſſagium is properly a paſ- 
ſage over the water, and not over land, and here the defendant 
ought to have preſeribed in the way and not in the paſſage, 
for he ought to obſerve the uſual words, and thoſe which 
are known in the law, as a preſcription and uſage for a 
Eu. 2 46 way 
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Cc 


as. OY 


1 And. 234. 
Jenk. Cent. 1 42. 


Aiſſum pit. 


What ſhall be 
a g od Conſide- 
ration. 

Vide 1 Lev. 222. 
1 Sid. 337» 


T 


r Brownl. 144. 
Ejectment. 


| way and not for a paſſage. uod wide 32 Af. $8. © 11H 4. 


_ * „* * 


82. b. 2. The preſcription is not good, becauſe it is not thewn 
@ quo loco ad quem hcum the paſſage or way is, and altho' a 
way may be in groſs, yet it ought to be bounded and cir- 
cumſcribed to ſome certain place, pre/ertim: when it appears 
to lie un uſage from zime-w here? Sc. for it ought to be in 
loco certo, and not in one place hodie, and in another place 
cras, but conſtant and perpetual in one place. Quod MWota. 


3. The bar is not good, becaule it is not ſhewn, what man- 


ner of paſſage it is, whether on foot, or horſe, or cartravay; 
ſo that it is in the whole incertain. And judgment given 
accordingly. | 


Brand verſus Liſſey. 


H E plaintiff declar'd, that whereas one Williams was in- 
| debred to him in 100. and for the ſatisfaction of that 
debt deliver'd to the defendant ſundry goods in Specie amount- 
ing to the value of the debt to ſatisfy the plaintiff the ſaid 
ioo. and whereas the plaintiff came to the defendant, and 

requir'd him to ſatisfy the ſaid 100. with the goods in his 


hands, the defendant in conſideration the plaintiff would 


forbear him for a certain time, aſſumed and promiſed by 
ſuch a day to pay and ſatisfy the debt. The plaintiff alledg- 
ed in facto, that he did forbear the defendant accordingly, 
yet he had not paid the 1007. altho' ſuch a day required, Tc. 
and upon Non aſſumpſit pleaded it was found for the plaintiff, 
and ſhewn in arreſt of judgment, that there is no conſidera- 
tion on the part of the defendant; for by the delivery of the 
goods by Williams to him, he had no intereſt in the goods nor 
profit by them, and ſo no benefit at all. But it was adjudg- 
ed for the plaintiff; for by the delivery of the goods to the 
defendant to ſatisfy the plaintiff the 1004. the plaintiff had 
an intereſt and property in the goods, and then by the plain- 
tiff's forbearance of the defendant for a time, the goods be- 
ing due to the qlaintiff immediately, the defendant had a 


benefit, and quid pro quo. Telverton of counſel with the de- 
fendant. | 


Saunders verſus Cottington. 


Per of two meſſuages; but the bill on the file was 
only de uno Meſſungio; and the defendant by his paper- 
book pleaded Non cul' to two meſſuages; and the roll in 
court, and the record of Ni}: prius were both of two meſ- 
ſuages; and there was a verdict for the plaintiff, and judgment 
accordingly ; now after error brought by the def. and before 
the recorFremoved, it was moved that the bill onthe file might 
be amended and made two meſſuages; and becauſe the det. 
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pleaded to two meſſuages in his plea in paper, and the 
record of Ni prius and the roll in court were accordingly ; 
it was reſolved per totam Curiam, that the bill on the file ſhould 
be amended and made two meſſuages; for the bill which 


ſpeaks de uno Meſſuagio only cannot be the ground of all the 
proceedings after; but it is as if no bill at all had been filed, 


and that thall be ſupplied, as it has been ſ#pius in experi- 


ence, before the record removed. Quod Nota. Telverton of 


counſel with the plaintiff. 
Freiſlon verſus Shellito. 


R. Shellito of Grays-Inn, and ſeven others, were indict- 
ed for forcible entry into a cottage and croft in an ham- 
let of Heath in the county of York in the Weſt-Riding Com 


fred, that they Manu forti enter d on the poſſeſſion of Anne 
. Binnes, farmer of Richard Freiſton, and diſſeiſed R. Freiſton, 


and fic diſſeſitum him extraten till the day of the inquiſition. 
And Yelverton moved, that the indictment was inſufficient, 
becauſe they have not found that Anne Binnes the farmer was 
amoved and expelled, and that is the force of the whole mat- 
ter; for the paſſeſſion of the farmer or termor is the poſſeih- 
on of the reverſioner, and without ouſting the leſſee there can 
be no diſſeiſin to him who has the freehold. Quod fuit con- 
ceſſum per totam Curiam, and the indictment was diſcharged : 
But if the indictment had not expreſſed Anne Binnes to be 
farmer, but generally the cottage, Ge. to be in her occupati- 


an, then by Williams Juſtice,” the indictment which found 


the diſſeifin only had been good, becauſe no title is found in 


any other but in him who is found to be diſſeiſed, but finding 


the woman to be farmer, that is an eſtate known and certain, 
and ſuch farmer muſt be ejected, or elſe he who has the free 
hold cannot be difſeiſed. Quod Nota. Per totam Cus iam. 


Draper verſus Fulkes. 


Man brought an addion on the cafe on trover againſt 

\ huſband and wife, and declared that he wag poſſeſſed 
of ſeveral goods in Specie, till ſuch a day he loft them, which 
came to the poſſeſſion of both the defendants and * they 
converted them to his damage, Cc. and on Non cul” pleaded, 


it was found for the plaimiff, and judgment given in the 


Common Pleas, and affirmed in the King's Bench on a writ 
of error: Yet an exception was taken to the declaration, be- 
caute the converſion is laid to the charge of the wife as well 
4520 the charge of the huſband, and a feme covert cannot 

X | convert 


Where the Bill 
on the File ſhall 
be amended by 
the Roll. 


Inditment on 


8 H. 6. 


Where the Far- 
mer mult be 
ouſted, other 


wiſe it is no 


Diſſeiſia. 


Trover. 


* Vide t Ven. 
2 4+ 

Feme Covert 
may covert 


Goods. 


ä 


Mich 7 Ja „ N.. 


Ney 79. 
Ow. 48. 
Latch. 126. 


Salk. 114. 


iS. the tort. 


* * 


* — 


convert goods, but it ſhall be ſaid the converſion of the huf- 
band only, for in regard ſhe can have no property, bur the 
Whole is in the huſband, therefore the converſion ſhall be ſaid 
the act of the huſband only. To which Telderton anſwer'd, 
that this action is not grounded on any property ſuppoſed to 
be in the defendants, but on the poſſeſſion only, and the point 
of the action is the converſion, which is a tort with which a 
ferne covert may be well charged, as well as ſhe may be 
charged with a treſpaſs or diſſeiſin committed. And if a 
feme covert takes my ſheep and eats them, or other goods 
and converts them, I may well have this action againſt huſ- 
band and wife, and ee the converſion in the wife only, 

But huſband and wife cannot have an action 
on trover, and ſuppoſe the poſſeſſion in them both, ſor the 
law will transfer in point of ownerſhip the whole intereſt to 


the huſband, as 21 E. 4. 4. is. Onyd fuit conceſſum per totam 


1 Browal. 145. 
Ow. 133 
Cro. EL. 13. 
Where the per 
Nomen deſtroys 
the Quantity in 
the Declaration. 
3 Lev. 334. 

1 Burr. 330. 

& Com. Dig. 167. 
3 Term. Rep. 
16. 


1 Brownl. 27. 
Treſpaſs. 


Curiam. 


it is impollidle by 


£ 


IHF plaintiff declared in ejeftment on a leafe of an 
houſe, ten acres of land, 20 Arras Prati, zo Paſuræ, 
by the name unius Meſſuagii, 10 Aer Pruti, be it more or tefs + 
And on Non cu pleaded had a verdia, but Nil capiat per 
Billam was enter'd ; for on the matter diſcloſed by the plain- 
tiff himſelf in the declaration, he cannot have his execution 
of the quantity found by the vetdict; for in the leaſe there 


are bur ten acres demiſed, and theſe words (more or l/s) can- 


not in judgment of the law extend to thirty or forty acres, for 
| common intetidment, and the rather be- 
cauſe the land demanded by the declaration is of another na- 
ture than that which is mentioned in the per Nomen; for that 
goes only to meadow, and the declaration to arable and pat- 


ture. Quod Nota. Per Curiam. 


Troughton verſus Googe. 


Reſpaſs for entering into his cloſe called Wildmer i, and 

five loads of hay there meſſuit & defalcawit to his da- 
mage, Fc. the defendant ſaid, uod Clauſum præcdli ctum con- 
tin' 12 Acr', whereof long before the treſpaſs, £7 Tem pore quo, 
Sc. the mayor, Cc. of London were leite in fee, and ſo 
ſeiſed demiſed to the defendant for years before the treſpaſs 
ſuppoſed, by virtue whereof he enferd till the plaintiff 


claiming by deed from the mayor, &c. for life, where no- 


2 


thing paſſed, enter'd, and the defendant Tempore quo, 
Dc. re-emer'd, as he well might, &c. The plaintiff re- 
plied, that the cloſe in which the treſpaſs is ſuppoſed 


ea/t, 


contains an acre and three rocds, and abutted it 
: Os | weſt, 


kat bi 4 WE x” TT * A. 4 Las 


' ſuppoſed by the bar, for when the dere in his declaration 


ere Wildmer/4,) and the 


ledged, the other containing one acre and three 200g, where- 
here the 
ſuppoſed the treſpaſs was in rhe cloſe called W/i14- 


Where the Plain; 
tiff and Defend- 
ant agree in the 
Name of the 

Place, the Plain 
tiff ougkt io tra - 
verſe or avoid, 
and not conclung 


quod ft ind. 


I 


mar i containing ane acre and three roods. Qu Nota. And 


wide 21 H. 4. and ſeveral other books, which make a Sure 


of chis pleading : And Curia adviſere vull. 


* 


Parwick verſus Foſter, 


\ EB T for rent; the caſe was ſuch : The plaintiff de- 
miſed certain land to the defendant at Mic 1 Jac. for 

tive years, yielding rent at our Lady-day and Michaelmas year- 
ly, or within ten days after; and for the rent arrear at the laſt 
Mic/.gelmas the plaintiff declared, as for rent due at the feaſt 
of St. Michacl. And prima facie it ſeern'd ta the whole court, 
except Crooke Juſtice, that the action did not lie, but the rent 
for the laſt quarter is gone; for it is not due at Mickashnas as 


the plaintiff has declared, for by his own ſhewing it is pay- 


able, and reſerved at Michgetmas, or within ten days after, fa 


that altho' the leſſee may pay it at Michael mas- day. yet it is 


not any debt that lies in demand by action till the ten days 


paſſed, and the reſeryation, being the act of the lefor, ſhall 


be confirued ſtrongly againſt himſelf; fo that foraſmuch as 


the end of the term js ar Michaelmas, and hefore the ten days, 
(till which cime the rent is not due, and at that time the term 


is ended) therefore the leſſor ſhall loſe the rent; as if the leſſor 
died the next day after Michaelmas-daꝝ, the executor ſhould 
not have the rent, but the heir by difcent as incident to the 
reverſion; and if the leſſee had paid the rent to the leſſor on 
Michael mas- day, and had died before the ten days, his heir in 


ward rg the king, the king ſhould have it again; for ir 
| onght 


1 Brew], 10g. | 


Cros Jac. 227, - 


233. 


2 Brown]. 22. 


1 Bulſt 1 
Where Rent re- 
ſerved at Mich', 
or Within ten 
Lays aſter, ſhall 
be good, and 
where not., 
Prec, in Chanc, 
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- Vide ro Co. 
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Cro. Jac. 218. 
Noy 135 


What tall be a 
good Conſide ra- 


tion, and where 
Notice need not 
be given. 


3 Bulſt. 326. 
Latch 97. 

'Cro. Jac. 404. 

1 Rol. Rep. 433. 
3 Bulſt. 236 
« Com. Die. 54. 
Cowp. 126. 


1 Brownl, 107, 
Cro. Jac. 229. 
4 Mod. 145 

3 Lev. 378. 
Corb. 228. 
Salk. 20% 

6 Mod. 93, 94. 
Sayers Coſts 94. 
Burr. 1685. 
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ought not of right to be paid till the ten days, like to 44 E. 3. 


But this cafe being moved Term. Hill. after, Fleming Chief 
Juſtice, Fenner and Yelverton mutata Opinione held ſtrongly, 
that the leſſor ſhould have the rent, for it is reſerved yearly, 
and the ten days added ſhall be. expounded to give liberty to 


the leſſee within the :erm for his eaſe to protract payment. 


But becauſe the ten days after the laſt Michaelmas are out of 


the term, rather than the leſſor ſhall loſe the rent yearly re- 
ſerved, the law will reject the laſt ten days. Quod Meta. A 


good reaſon. | 


I 


Brenley werſus Todd. 


F H E plaintiff declared, that in conſideration the plain» 
| tiff at the defendant's requeſt would take to wife J. C. 
the defendant aſſumed io pay the plaintiff 50l. on demand; 
the plaintiff ſhewed in fadlo, that ke truſting to the defend- 
ant's promiſe did marry F. S. ſuch a day, yet the defendant 
had not paid the 50. altho' he was requeſted ſuch a day, to 
his damage, &c. And on Nen Afſumpfit pleaded, it was found 
for the plaintiff, and alledged in arreft of judgment, that the 
laintiff ought to give the defendant notice of the marriage, 
r the defendant is a ſtranger to it by preſumption, and 
cannot have notice. But it was adjudged for the plaintiff; 
and that notice was not neceſſary, for the defendant has bound 
himſelf by his promiſe as ſtrongly as by his bond; and more- 
over the notice is no part of the promiſe, and therefore need 
not be alledged : And it was never ſeen, that notice was in- 
ſerted in the declaration, for the defendant ought ta take no- 
tice At his peril. And fo it was adjudged between Worley and 


Hodges T. 44 El. Rot. 238. and the caſe of Street and Wheeler 


now lately adjudged to the cantrary was denied per tot Cur' ; 
for if a man promiſes on a good conſideration - to pay . F. 
10]. when FJ. D. ſhall come to Pauls, he muſt do it at his 
peril, for it is intended that he has power over J. D. either 
not ta come at all, or not without his privity. Que Noa, 


o 


; 4 * | | 5 ' : : © £ k 
| Tr was adjudged per tot“ Cur', where an executor is plain» 


tiff for a thing touching the will, and is nonſuired, or a 
verdict paſſes againſt him, that he ſhall not pay coſts on the 
new ſtatute 4 Fac. for the ſtatute ought to have a reaſonable 
intendment, and no default can be preſumed in the executor 
who complains, becauſe it concerns the act of another, whieh 
he cannot have perfect notice of, and fo it was ſaid to be re- 
ſolred and adjudged now lately by all the juſtices. of the 

| . Common 


„ 


Wherefore the judgment was reverſed. The law feems the 


Y "Ml. ek 


r nn 9 


Common Pleas. Qued Mora. A ſettled judgment by both 


courts contrary to ſome few precedents, which have been in 


the King's Bench to the contrary. Quod Nota. 


Hill. 7 Jac. B. R. 
Molineux vers Molineux. 


N debt in the Common Pleas againſt Molineux on a bond 1 Brownl. 106. 
as heir to his father, the defendant there pleaded Riens Cro. Jac, 236. 


per Diſcent except twenty acres in D. in ſuch a county. The Error in Debt. 


plaintiff replied, that the defendant had more by diſcent ini INES | 


F. vis. fo many acres: And upon that they were at iſſue, ' 424. 

and it was found for the defendant, that he had nothing by 

diſcent in S. wherefore the plaintiff recover'd and had judges 

ment to have execution of the twenty acres in Dale : Upon 

which judgment the defendant-in the Common Pleas brought 

error; and aſſigned for error a diſcontinuance in the record 

of the plea à Termino Paſche uſque ad Term Mich after. And 

whether, it was aided by the ſtatute 18 Elis. becauſe it was Where à Diſcon- 
after verdict, was the queſtion? And it was adjudged that it tinuance ſhall be 
is out of the ſtatute, and that it is error; becauſe the judg- notwithſtanding 
ment was not founded on the verdict, but only on the de- 3 _ 
fendant's confeſſion of aſſets, and the verdict here was to no are ary Jac. 
purpoſe, but made the defendant's confeſſion more ftrong ; fo 211. | 
the ſtarute 18 Elig. is to be intended where the trial by ver- Cro. El. 33%, 
dict is the means and cauſe of the judgment. Puod Nota. 8 5 
ſame, if the plaintiff brings debt of 40l. and declares for 2o/. on 

bill, and 20l. on mutuatus eſt; and on Non ſum informatus the 

defendant as to the mutuatus is condemned, and they are at 


iſſue for the 200. on the bill, which paſſes likewiſe for the 


plaintiff, whereby he has judgment to recover the 40. de- 
manded, and the damages aſſeſſed by the jury, necnon for 
coſts ſo much; ſo that the judgment for the cofts is intire ; 
In this caſe, if it be diſcontinned on the roll, it ſeems the 
whole ſhall be reverſed, notwithſtanding the verdict, becauſe 
the verdict alone is not the cauſe of the judgment, but the 
Non ſum informatus allo, and the coſts intirely aſſeſſed for 


both. Ruere this. = 


5 Goddard 


y Hh CAMS AF [oe > AX > 


7 
” alt — 


Hill. 5 Jac. B. R. 


T ref; paſk, 


Traverſe: 
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257 wk 
| Goddard verſus Thorlton. 


* the plaintiff 2 Nowembr* anno 6. apud London, 


Ac. in dlampno fuo, viz. in Shopa ſua per Tho, Hugon his 
ſervant, tree green fi, being in the ſhop damage-teaſant, 
cauſed to be taken, and would have impounded them, the 


defendant the ſame day reſcued them from the ſervant, and 


tobk them away, to his damage, Sc. The defendant ſaid, 


That before the treſpaſs, Se. H. Offley was ſeiſed of the ſhop 


in fee, and ſo ſeiſed 16 Mai: anno 30 £liz. demiſed it to San- 

ders, c. and derived an intereſt to himſelf under that leaſe, 
iving colour to the plaintiff under H. Offley, and ſo juſtified, 

25 The plaintiff replied, that before H. Offley Las an 


thing, T. B. was ſeiſed of the ſhop in fee, and 7 E. 6. deviſed 


it to Tho, his ſon in tail, the remainder to Jo. in fee, and 


died: That Tho. by deed inrolled in the Huſtings bargain'd 
and ſold it to Elig, in fee, who enter'd, 7o. died without iſ- 
ſue, whereby his remainder in fee deſcended to Tho; Elis. 
deviſed the thop to 7%. Offley and R. Offiey in fee, and died 
ſeiſed, they enter'd and were ſeiſed in fee ; Tho. died ſeiſed 
of the remainder in ſee without Hue, whereby the ſhop, 
proteſtando deſcended to R. Goddard as colin and heir, T ho. 
Ofey, and R. Offley died, after which H. Offley named in the 
bar enter'd, and fo intruded himſelf into the ſhop, and by 


ſuch entry and intruſion was thereof ſeiſed in fee; and he ſo 
ſeiſed, R. Goddard 2 Octobr' 29 Elis, died, whereby the ſhop, 


proteſtanda, deſcended to V. Goddard as coſin and heir, V. 
Godclard died without iſſue, whereby it deſcended to Nicholas 
the plaintiff as coſin and heir, and afterwards 16 Maii anno 


30 Elix. H. Ofley demiſed, fc. prout in the bar, and the plain- 


tiff enter'd, as he well might, c. The defendant, 7 prius, 
by way of rejoinder ſaid, that H. Offey was ſeiſed of the 


ſhop in fee, and demiſed, wt fupra, in the bar, abſqre hoc, 


guod H, Offley in Shopam præd intrawit, & ſe fic intrujit modo 
2 forma, Cc. And thereupon the plaintiff demurred in law, 
becauſe the traverſe was not good; for the intruſion, being 
the means to avoid the title of H. QFey, ought to be traverſ- 
ed expreſsly, and not by way of circumſtance z as to ſay, 
Abſque hoc, quod intruſit, for that had been a full anſwer ; but 
it is not ſo, to ſay, Abſque hoc, quod H. Offley intrawit & fe 
fe intruſit. Ta which Yet. being of counſel with the def. 


anſwer'd, that, as this caſe is, it is not material whether the 
' traverſe be good or not; for the replication is vicious, and the 


title alledged in the bar not anſwer'd; for the def. alledging 


a fetfin in fee in H. Offley, and a title under that, the title 


alledged in H. Offey ought to be avoided directly, and 
| | | | | it 
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it is only by ſuppoſal of an intruſion in H. Offley, which can- 
not be by law on an eftate of inheritance: And R. Offley and 
Thomes Offley by the plaintiff's own ſhewing had fee: ſim ple, 


ſo that no intruſion could be on an eftate in fee- ſimple; but 


in propriety of ſpeech in law * intruſion is only after the 


death of tenant for life, and an eftate of freehold ended; then 
if the title alledged in H. Offey is not avoided, but only by 


alledging his entry by way of intruſion, and by law no in- 


truſion can be, then the. bar is unanſwer'd ; ſo the plaintiff 


cannot have judgment, but the defendant ſhall be acquitted 


of the treſpaſs. Puod fuit conceſſum per totam Curiam. And 
Nil capiat per Billam enter d. Quod Nota bene; and that the 


traverſe in the rejoinder was really inſufficient. 


| Dalby verſus Cook, 


HAT whereas the defendant accounted with the plain= 
tiff 1 Martii anne 6 Fac. touching ſeveral ſums of mo- 

ney due from him to the plaintiff, and was found in arrears 
6/. in Confideratione inde he promiſed to pay them to the p'ain- 
tiff when he ſhould be thereunto required, yet he had not 
paid the 67. altho' required ſuch a day, to his damage 20. 
The defendant ſaid, that before 1 Martii anno 6. in which 
the account and promiſe is ſuppoſed, the defendant account- 
ed with, the plaintiff, and was found in arrear 60. and that 
afterwards, and before 1 Martii anno 6. vis. 5 Decembr' anno 
41 Elz. for the better ſecurity of the 6/. the defendant and 
another enter'd into a bond to the plaintiff in 141. for pay- 
ment of 7. at a day to come, which bond the plaintiff ac- 


cepted for ſecurity of the 67. abjqwe hoc, that the deſendant ante 


wel poſt the bond 'accqanted with the plaintiff, Ec. and there- 
upon the plaintiff demurred. And it was adjudged for the 
defendant, and that the traverſe was good; fot the conlide- 
ration is not merely traverſed in this cafe ; for it was agreed, 


that is not traverſable; but here the account which makes the 


conſideration perfect is only traverſed ; for the debt is con- 
fe{led and avoided by the ſmisfacllon by the bond, and there- 
by the Afſumpſit is alſo conſeſſed. And here it is as much as 
if the defendant had pleaded payment, and the plaintiff had 
demurred ; for this action being to recover damages for the 
money not paid according to promile, and the plaintiff by 
the demurrer confeſſing payment, or other fatisfaction by 


bond, as in this caſe, it appears now to the court, that the 


' plaintiff is not grieved, nor has any cauſe of action. Nuod 
Nota. Yelvertan of counſel with the plaintiff. 
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Where the 
Plaintiff ſhall not 
bave Judgment, 
altho' the Re- 
joinder is inſuf- 
ficient, | 


Cro. fac. 234. 
1 Bulſt. 6. 
Aſſumpſit. 


Cowp. 47 341. 
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Cro. Jac. 236. 

1 Brownle 217» 
Battery. 

2 El. Com. 484. 
1 Hawks P. . 


274. 


What AQ ſhall 
be called an 
Allautts 


1 3 
Fa * 7 - 


bo ger ſus Atkinſon 25 Brook. 


1 AT the defendants 1 O&0br” an. 6 Fac. at London aſ- 

jaulted the plaintiff, vis. in ſuch a pariſh and ward, 
and beat, wounded, and evil treated him, Ita quod de Vita 
ej us deſperabatur, Cc. to his damage zool. The defendants 
to the force pleaded Non Cul ; to the reſidue, that Atkinſon 
tempore quo, fc. at Graveſend in Com' Kent was poſſeſſed of a 
gelding, and ſo poſſeſſed the plaintiff rempore quo, Fc. came 
to him to hire the gelding for four ſhillings for two days, that 
the plaintiff might ride from Graveſend pred” uſque Netlefted 
in the ſame county, & abinde uſque tnc ad Graveſend within 
the two days; wherefore the defendant for the conſideration 
aforeſaid, tempore quo, Oc. lent the gelding to the plaintiff, 
who had it, and in rea linea towards Veltleſted by the ſpace 
of a mile rode on the gelding, quon/que the plaintiff tempore 
quo, Fc. imending to deceive the defendant of the gelding, 
turned him out of the way to Neteleſted, and rode towards 
London; whereſore Atkinſon in his own right, and Brook as his 
ſervant came to the plaintiff, and at the ſame time que, c. 
tequired the plaintiff then riding on the gelding towards 
London to deliver the gelding, which he refuſed ; wherefore 
Atkinſon in his own right, and Brook as his ſervant, and by 
his command, tempore quo, Oc. to repoſſeſs him of the geld- 
ing laid hands on the plaintiff, and took him off the gelding, 
and would have taken the gelding from the plaintiff ; upon 
which the plaintiff with force allaulted the defendants, & & 
manu forts detained the gelding ; wherefore the defendants 


defended the poſſeſſion of the gelding againſt the plaintiff 


prout licuit ; and ſaid that the damage, if any the plaintiff 


had, was from his own aſſault, and in defence of the poſſeſſi- 


on of the gelding ; as/que /1c, that the defendants ſunt cul in 
London del alibi ex:ira Kent, fc, and thereupon the plaintiff 
demurred ; and it was adjudg'd for the plaintiff, for the bat- 
tery is confeſſed, and to ariſe on ill uſage from the defendants, 
for by their own. bar it appears that the plaintiff had hired 
the gelding for two days, and that they within the two days 
diſturbed him in the poſſeſſion of the gelding, and ru? him 
off his hack, which is not lawful, for the plaintiff had a good 


- ſpecial property for the two days againſt all the world; and 


Cro. Jac. 234. 
Prohibition. 


although the defendants pretend that the plaintiff miſbehaved 
himſelf in riding to another place than was intenced ; yet 
that is to be puniſhed by an action on the caſe, but not to 


ſeize the gelding. Quo Nota. Telverton of counſel with. 


the plaintiff. 
Starkey verſus Barton & Gore. 


H caſe was fuch ; Barton and Gore church-wardens of 
 Aughton in the county of Larcaſter, libelled before the 
| | | ordinary 


of 


18 


made the relea 
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ordinary the biſhop of Cheer, for a tax of 3s. 4d. made 
anno 2 Fac. by the pariſhioners againſt Srarkey the plaintiff; 
in which Starkey had ſentence, upon which the church-war- 
dens appeal'd to the metropolitan of Fork, and pending the 
appeal, cil ul Decembr' anno 4 Jac Gore one of the plaintiffs 
in the appeal releaſed to Starkey all actions, ſuits and demands, 
Sc. and afterwards Barton in his own name, and in the name 


of Gore ſued to reverſe the ſentence given at Chefter, and pro- 


ſecuted the appeal, whereupon Starkey brought a prohibition, 
ſuppoſing that the releaſe had diſcharged the appeal; upon 
which Barton appear'd and demurr'd in law; and Gere who 

8 made default, wherefore judgment was 
given, that he ſhould not have a conſultation. And now on 
argument of the caſe in court all the judges were of opinion 


una Voce, that the prohibition did not lie on this ſuggeſtion 


of the releaſe ; and that for two reaſons : i. Becauſe the tem- 


poral court hath nothing to do with the principal matter, 


vi. the tax laid for repairs, for that is merely ſpiritual, and 
to be determined in the court chriſtian ; then the ground of 
this ſuit belonging to the court chriſtian, all things“ depend- 
ant thereon ſhall be to them alſo ; and whether this-releaſe 
will bar both the church-wardens or not, this court cannot 
Judge, but it ſhall be determined there: As in the like caſe, 
if + legacy be given to a feme covert, and the huſband re- 
leaſes, and afterwards he and his wiſe ſue in the ſpiritual 


court for the legacy, the party ſued ſhall nor have a prohibi- 


tion on the releaſe of the huſband, becauſe the remporal 


judges cannot meddle with the legacy, neither can they by 


conſequence determine, whether the releaſe will extinguifh 
it; as the caſe was 29 Fiz. adjudged. 2. The court held, 
that the ſuit for this tax is all in behalf of the pariſh, and 


the ſuit maintained at their charge, and the coſts recover'd in 
the ſpiritual court ſhall go to the pariſh in ſatisfaction of their 


expences, and therefore they conceived no difference between 


things in the poſſeſſion of the church-wardens, and things in 


action, for.which they are forced to ſue: And 13 H. 9. 10. 
is, if church-wardens releaſe, or give the goods of the church, 
it is nothing worth; for the law gives them power to receive 
a thing for the advantage of the church, but not for the diſ- 
advantage; and therefore although judgment is given againſt 
Gore on his default, that he {hail not have a conſultation, 
yet the court will give judgment generally, quod fiat Conſultat o. 
And judgment was enter d accordingly. Telverton of counſel 


with the plaintiff. 


Prieſtley ver/us White. 


Legacy. 

Baron and Femes 
Where the Re- 
leaſe of one 
Church-wardea 
will bar the 
cther, and where 
not, a 
Conſultation. 

* Cro. El 686. 
2 Sand. 260. 

2 Le. 23. 


1 Len. 173. 


30d. 

1 Sid. 320. 

Cro. Jac. 234. 
Salk: 113. 
Ld. Raym. 73» 


HE plt. declar'd, that 8 Maii an. 6. he was poſſeſſed at Treſpaſs, 


Loond in ſuch a ward of ſeveral goods (and named them 
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in Specie) and them caſually loſt, which came to tlie hands of 
the delendant, who 1 Odobr' anno 6. knowing them tobe the 
plaintiff's goods converted them to his own ufe, to his da- 
mage, &c. The defendant pleaded in bar, that before the 
plaintiff had any thing, one . Dickenſon of New Malton in 
the county of York was poſſeſſed of the goods, as of his pro- 
per goods; and ſuch a day anno 4. for a good conſideration in 
law gave them to the defendant, whereby he was poſſeſſed; 
the defendant 1 Maii anno 5. loſt them, and 2 Maii the fame 
year they came to the hands of V. Dickenſon at London, who 
the ſame day gave them to the plaintiff, whereby he was 
poſſeſſed, and loft them 1 Od. an. 6. and they came to the 
defendant's hands, and he converted them to his own uſe as 
his proper goods, & fc, Cc. Upon! this the plaintiff de- 
murred ; and it was adjudged for the plaintiff, for the bar is 
* not good; becauſe it neither confeſſes, nor avoids, nor tra- 
verſes the plaintiff's title to the goods alledged in the decla- 
ration, but only gives the plaintiff colour of a poſſeſſion with- 
out right or property, and that on an ill and defeaſible gift 
made to him by Dickenſon + In which a difference was taken 
between this action and an action of treſpaſs Puare wi & armis; 
for in treſpaſs colour of a poſſeſſion given by the defendant to 
the plaintiff is ſufficient, becauſe the declaration is general 
on a ſuppoſal without any title ſer forth in certain, and there- 
fore it is ſufficient to anſ;ver a ſuppoſal with a colour of poſ- 
ſeſlion only; but now in rhis action of trover, and in all 
other actions, where the plaintiff makes title to the thing de- 
manded, or to the thing for which he demands damages, 
there the defendant ought to make a better title to himſelf, 
and to taverle the plaintiff's title, or otherwiſe to confeſs and 
avoid it. As 4 7ac. in the King's Bench, it was adjudged in 
trover of goods, where the defendant made title to them pa- 
ramount, and that he deliver'd them to the plaintiF to keep, 
whereby the plaintiff was poſſeſſed, and that the defendant, 
as he well might, took them as his own goods, and adjudged 
no plea ; becauſe it only anſ{wer'd the plaintiff's title with a 
colour of a poſſeſſion. The fame law in the cafe ſupra. 
Quod fuit conceſſum per totam Curiam, on argument, Yetyer- 
ton of counſel with the plaintiff, N 19 5 


Paſch. 


Paſch., 8 Jac. B. R. 


Johnſon verſus Procter. 


Bond of 3ool. the condition was to perform covenants, 

grants, articles and agreements in fuch an indenture, 
Sc. now the indencure recited, that whereas a leaſe had been 
made by the biſhop of York to Joſimſon, the plaintiff in error, 
and to one Vawifor of a mill, certain land, &c. and that the 
whole ſurvived to Johnſon, as he ſuppoſed, now Join ſon 
granted the mill, land, Wc. and all his eftate, title, intereſt, 
Oc. therein to Frocter, and covenanted that Profer ſhould en- 
joy it for any act done by him, &c. now Johnſon the defend- 
ant in the firſt ſuit pleaded, that the plaintiff had enjoyed it, 
wis. the mill, and land, &c. for any act done by him, Ec. 
The plainriff replied that Yawifor, who was the jointenant 
with Joſinſon, in his life aſſigned his eſtate, Tc. in the mill 
and land, Fc. to J. D. who enter'd and expell'd him: Upon 
which the defendant in the Common Pleas demurr'd; and it 
was adjudged againſt him, and affirmed upon error: For it 
is not like Noke's caſe, 4 Co. 80. 5. for there the grant was 
once good for the whole, and became bad by eviction after; 
and therefore there the covenant ſubſequent qualified the ge- 
neral covenant; but here the grant, according to the purport 
of it, was never good; for of the moiety ohnſon had no 
power to grant, becauſe it was granted before by Vawifor his 
companion; and yet he has in his conveyance to Procter ex- 
preſsly granted by preciſe words the mill and land, and there- 
fore the condition of the bond being to perform all grants, 
Sc. the grant being defective ar firſt, as to a moiety, which 
is the ſubſtance of the agreement of the parties, is not qua- 
lified by the ſubſequent covenant. Per totam Curiam. Quod 
Nota. Telverton of counſel with the plaintiff in error. 


R. Rock wer/us N. Rock. 


Jereas the defendant 10 Febr' anno 1. at B. in the coun- 
ty of Pork, in conſideration that he tunc was indebted 
to the plaintiff in 40. for ſeveral ſums antetunc lent by the 
plaintiff to him, and for divers wares before receiy'd, and 
tor certain ſums of money at the inſtance of the defendant 
paid to F. Anyes for the debt of the defendant, he promiſed 


Cro. Jac.. 233. 
1 Bulit. 3. 

2 Brownl. 212. 
Error in Debt. 


Where a parti- 
cular Covenant 
ſhall not qualify 
the general. 


Cro. Jac, 245. : 
Aſſumpſit. 
Denied to be 
Law. | 


Ld. Raym. 839. 


to pay 40. ante Inceptionem of the plaintiff of his next jour- 


ney to the city of London, and faith in facto, that he on 
23 Febr 
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32 Febr anno 1. incepit Iter ſuum towards the city of London, 

and came there the 28 Febr' in the ſame year, yet the de- + 

fendant had not paid the 407. to his damage, fc. and upon | | 
Where the Con- Nen A ſſumpſit pleaded, it was found for the plaintiff. And 
fderation ought Telverton ſhewed in arreſt of judgment, that it does not ap- 
„ — 1 pear by the declaration, that the journey began by the plain- 
ane tiff towards London 23 Febr was the firſt and next journey 
| afrer the promiſe, as it ought to be by the agreement of both 


parties, and that the plaintiff ought to have averred in fade. . 1 
Quod fuit conceſſum per totam Curiam ; for as the defendant is 2 
bound by his promiſe, ſo likewiſe is the plaintiff bound to | * 
„ | - ſhew the preciſe conſideration agreed, or of his part alſo to 
rs. be performed; and the payment on the part of the defendant of 
| commences on the plaintiff's firſt journey to London, and not K 
on the ſecond or third; and therefore the plaintiff ought to br 
alledge preciſely that it was the firſt journey, otherwiſe no = 
breach appears to the court. Prod Nota. And Nil capiat per | th 
5 = 
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. 1 | Okeley verſus Salter, &c. 0 
Noy 13y. K Ffirmed upon error in the King's Bench, on the ſtatute 
43 El. c. 2. 43 Eliz. tor the relief of the poor, although the ſtatute 
Zrror in Tref- . 75 . 8 
"Y expreſſes by name but [fale and diſtreſs of goods, ] yet if the 
verſeers of the Plaintiff voluntarily delivers any money for which he is aſſeſſed 
ng to the poor, and afterwards bring treſpaſs of it againſt the 


overſeers, it is within the ſtatute ; for theſe words [ſale and 


Pomages. diſtreſs] are put in the act only for examples, and the ſtatute- * 
ſhall be conftrued largely, becauſe it tends to Opus Chari- } 

tatis, and trefpaſs brought after ſuch voluntary delivery of 5 

rhe money is vexation, which the ſtatute intended to ſuppreſs. P 

And it was likewiſe there agreed and adjudged per Curiam, 2 

that damages in this action for the defendants by reaſon f 15 

their vexation ſhall be aſſeſſed by the jury, bur ſhall be tre- : 

| bled by the court, and that the court may thereon give coſts. 4 
. de Incremento; for no evidence for coſts can properly be given | 
to the jury, foraſmuch as that depends on the uſage of the 5 

court, in which the ſuit is. And according to this reſolution 4 

was the caſe between Menial and Bell, Trin. 44 Eliz. Rot. 516. }, 

8. R. Telwerton of counſel with Salter, Tc. for whom 1 
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judgment was affirmed, they being overſeers for the poor in | 


ipfwich. 5 | 
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Rolls verſus Yate. 


Ndenture of covenants between two of the one part, and one 
Date of the other part; and among other covenants one 
was, it is agreed between the parties, that Tate ſhall enter 
into a hond to pay Rolls (by name, who was one of the two 
of the one part) 160 J. by ſach a day, which was not paid; 
Rolls died, and Rolls the plaintiff took adminiſtration, and 
brought covenant againft the ſaid Yate for non-payment of 
the 160 J. to Rolls in his life-time. And it was adjudged, 
that it did not lie ; for although the money was to be paid to 
Rolls, who is dead, yet he who ſurvives, and who is party to 
the indenture ought to have covenant ; for Rolls, and he who 
ſurvives make, as to this purpoſe, but one perſon. As if a 
bond is made to three to pay money to one of them, all ought 
to join in the ſuit, for they are all as one obligee ; and if he 
who ought to have the money dies, the other two who ſur- 
vive muſt ſue, atho' they have no intereſt in the ſum con- 
tained in the condition. The ſame. Law here, for the 160 J. 
| Payable to Rolls in his life-time, being to be obtained by 
ſuit on this indenture, none can have an action thereon but 
thoſe who are parties during their lives, and after their death 
the executor or adminiſtrator of the ſurvivor. - Quo Note: 
Per rotam Curiam. Telverton of counſel with the plaintiff. 


Broxholme verſus Thorold. * 


MARE for taking four Oxen at Coringham in Con Linroln), 
A in a place called Dowgate Leyes 29 òeptembris Anno 6 Jar. 
The defendant ſaid, the place contained four acres of paſture 
in Coringham magna, which was his freehold; and juſtified 
damage feaſant. The plaintiff in bar of the avowry ſaid, that 
the place where, 7c. lay in a place called Have-acre-quarter, 
parcel of a great common field called Ezsfield in Coringham 
predia. Cumque the plaintiff rædicho tempore quo, Ic. & diy 
antea was ſeiſed in fee of a meſſuage and fourteen acres 0 
land, meadow and paſture, with the appurtenances eidem 
Meſſuagio ſpectan; and that the Plaineitk. and they whoſe 
eſtate he has in the tenements have had common, Sc. and fo 
preſei bed to have common for himſelf, his farmers and te- 
nants of the tenements aforefaid in loco in quo, Ic. pra ummibu⸗ 
Aderiis ſuis communicali bus ſuper tenementa præd cum pertinen 
 tevan', c. tanguam ad Tenementa præuicta pertinen. And 
thereupon iſſue was taken on the common: and it was found 
A a for 
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ſhall have an 
AQian for a 
Debt due to 
another. 


1 


1 Browal. 
188. 

Cro. Jac. 238. 
Replevin. 
t Saund. 346. 


Co. Lit. 113- b. 


- 


a 


8 6 13 — %. 
„„ K 7 5 WE _ 
. ; : . 4 T * 

1 8 1 * „ . Tin 8 
r * 4 * 1 w 
* ST & « 40 


1 


— 
— 
695 A - 5 4 
* « 
oak nm wo 8 — 
* „ by = Xx * < 


Ne 0 „ 


elandto for the plaintiff, and alledged in arreſt of judgment, guod non | 
wm e conftat by the bar to the avowry, in what place the meſſuage -— 
mon b claim's and land, ro which the common belongs, lie, viz. whether 6h 
"  ovgtt to be cet. they lie in Coringham, or in any other town or county; and ſt 
taiuly ſhevn, that of neceſſity ought to be ſhewn in certain, becauſe the ve- . = 
| nue ought to be from the place where the houſe and land lie, — 
as well as from the place where the land, in which the com- p 
mon is claimed, lies; and therefore muſt neceſſarily be ſhewn 7¹ 
in certain, and ſhall not be intended of neceſſity to be in Co- el 
-.- ringham where the common is; for common may be appur- cl 
tdtenant or appendant to land in another county, aud then the al 
Venue. 80 trial ſhall be from both counties. 2»0d Nota. So judgment | = 
was ſtayed, and a repleader awarded. Yetverton of counſel _ 
with the plaintiff, NY Te | h 
- a . | tt 
Mom 462 in John Ratcliff ver Davis. te 
| £6 5% a4 it Pint FE 14 1 5 
Cro. Jae. 244. * for an Hatbanu fet evith Diamonds, upon Non. cut 
1 Noy * 7 1 che jury found, that the plaintiff was p ſſeſſed of the 
. ee 92 Hatband, and pawned ir to one Whitlock for 25 J. but that no 1 
J Harg Co. Lit, time df redemption was limited: they found that the wife of - & 
. 208. in notis. Mhitloch (the huſband being ſick) by the aſſent of the huſband 1 
1 Le. Raym. 334. deliver d the Hatband to the defendant ;* Whitlock died, the ti 
| | plaintiff tender'd the 25 J. to the wife being executrix, who N ( 
| & refuſed it; and found that the plaintiff demanded it of the _ r 
[ . defendant, who refuſed to deliver it, and converted it to his | = 
| When a Pledge ON uſe, Er % Cc. And judgment pro Quer; for, per Curiam, in 
e caſe of a pawn, he who pledges it has time to redeem it 
| deem'd. during Nis life; for it is a condition ſolely knit by him, and 
I to be performed by him, and the death of him to whom it 
1 | was pawned is'no impediment of the redemption ; but it is 
} 14+. , otherwiſe of the death of him who pawned it; for his exe- 
1 | cutor cannat redeem it, for it is a condition perſonal, and be- 
4 ing generally pawned extends only to the perſon of him who 
„ | 2, pawndit: it was likewiſe held, per Curiam, that although 
3 the defendant had the delivery of the Hatband by Whithck, yet 


| the tender of the 25 J. ought to be to the executrix, and not 
o the defendant, for the delivery makes but a bare cuſtody of 
it; and if the delivery had been on a conſideration, yer it 
+ does not alter the cafe, for the defendant is not privy to the firſt 
Y g contract of the pawning, nor to the condition; and therefore 


it is not like a mortgage, for there he who has intereſt ought 

| to have the money; but in caſe of a pledge it is but a ſpecial 

| property in him who takes it, and the general property con- 

| | timies in the firſt owner. Per Fleming chief juſtice. Quo non 
fuit negatum. And all ſeemed to be proved by the books 13 R. 

| | 2. Pledges B. 31. C22 E. 4.10.& 16 H. 6. Barr, Fitz, that if 
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the money may redeem them. And it was 
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he who pawns goods be attainted, the king by payment of 

| held, that in- 
ſtantly on the tender of 25 l. and refuſal of it, the property 
was entirely reduced to the plaintiff without claim; but per: 


Curiam the executrix ſhall have debt for the 25 J. againſt the 


plaintiff, for on the redemption it remains a duty. Qu 
guere, for mirum mihi foraſmuch as there was no contract for 
the money between the parties: it was likewiſe held by the 
chief juſtice, & non dediftum, that if the pawn be of a periſn- 


able nature, as corn, oil, Ec. and no time of redemption limit- 


ed, and the party ſtays till it is periſhed in nature and ſpoilt, 
foraſmuch as there is no default in him who took the pledge, 


he ſhall have debt for his money, and the other no remedy for 
his pawn, for the law of this part hath diſſolved the con- 
tract; for things in their nature periſhable cannot be pre- 
ſerved. QAuod Nota bene. Telverten of counſel with the de: 
fendant. # ö | 


 Gbodyer verſus Junce. . e in 


7 


UNCE recover'd 120 J. in the common pleas againſt 
* Goaodyer in Craſtino Ani mar Anno 6 Fac, & 28 Nowembr 
in the ſame term, being the laſt day of the term; the plain- 
tiff pray'd an Elegit againſt Goodyer to the ſheriffs ' of London 
(where the action was brought) and to the ſheriff of Lancaſter 
returnable Craſtino Pu#: fe after, which was granted pr Cut 


riam; afterwards Junce the plaintiff took an Elegit Vicecomiti 


Lancaſtriæ, which, as the courfe is, by Scire facias is firſt di- 
reed to the chancellor of the county palatine, and this Elegi: 
in the end of it appear'd to be grounded on a Teftatum firſt 
made by the ſheriffs of Landon, that Goodyer had nothing in 
London, ubi reverg they never made fuch return; and on this 
Elegit, by a jury taken before the ſheriff of Lancaſter, they ex- 
tended a leaſe of a tithe for fifty nine years to came, to the 
value but of 100 f. which the ſheriff deliver'd to Junce the 
plaintiff, as the chattel of Goodyer for 100 J. and returned it, 
and that Goadyer had not plura bana, Ic. and thereupon Goody-r 
brought error in the king's bench, and aſſigned for error in 4d. 
judicatione Eæecutionis, vis. that no return was made by the 
ſheriffs of London, nor filed in the common pleas; and it was 
adjudged error; for although according to the prayer of the 
plaintiff in the common pleas he might have taken his Ele-giz 


he waives the benefit of it, and will ground his execution on 


a Teftatum by former ſheriffs of London, which is falſe, it 


makes error in the execution; for as 18 H. 6. 27. & 2 H. 6. 
9. a. a Teſtatum is grounded on a former return filed, that the 


Party has nothing in the county where the action is brought; 
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Lancafter appears of record to be 28 Novenbr the laſt day of 
the term, and by the Teftatum it is ſuppoſed that the ſheriffs 


of London had returned Quinden Martini, (which is before 28 


Nowembr') that he had nothing in Lenden, which ſeems to be 
contrary to the record, yet that is not material, but makes the 
matter more vicious; for it ſtands well with the judgment, 
which was Craſtino Ani mar, that ſuch writ might iſſue Vice- 
comitibus Landon returnable Quinden Martini, and it thall be 


| : deemed the plaintiff's fault that he did not file it; and it ſhall - 
be preſumed there was ſuch writ, becauſe the proceſ taken 


by the plaintiff himſelf recites it. Quo Nota. Per totam Cu- 
riam. It was alſo adjudged in this caſe, that Goodyer ſhould 


be reſtored to the term again, and although it was valued by 


the jury but to 1007. and deliver'd to Funce the plaintiff to 
hold wt: bona & catalla, c. yet againſt Funce Goodyer ſhall 
have it again; for he being the party himſelf, it is in law but 
a bare delivery in Specie, as it is, which ought to be reſtored 
in Specie again, and doth not alter the property abſolutely, 


but attends on the execution to be good or bad, as the exe- 


cution is. And it was adjudged accordingly before in the caſe 


of one Robotham, and allo in the caſe of one Worrel (as maſter 


Noy told Yekverton.) But if the ſale had been to a ſtranger by 
the ſheriff of this term for 1007. although the value was 
1000 J. yet upon the reverſal he ſhould not have the term 
again, but the money, w:S. 100 J. according to the opinion 20 
Eliz. Dy. for it is the party's folly that he does not pay the 
ins z and if ſuch ſales ſhould be avoided none would 
buy goods of the ſheriff, whereby many executions would 
fail, Quod Nata. Per totam Curiam. 1telyerton of counſel 
with Geodyer, the plaintiff in error. | | 


Mich. 8 J a c. B. R. 
Moore verſus Hawkins. 


N Ejectment after iſſue joined, on Non Cu? the cauſe 
came to be tried before Tekverron and Crooke juſtices of 
aſſiſes in Com Oxon; the plaintiff had declar'd of ſeveral 
meſſuages and ſeveral acres of land in three vills in the ſame 
county; and at Ni prius before the jurors were ſworn, 
maſter Malter (of counſel with the defendant) put in a * ; 

» Oe OE Es that 


and although the prayer to have the Elegits into London and 
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that after the laſt continuence, ROW ſuch a ot Term Trin 
before the day of aſſiſe, viz. 20 Julii (the aſſiſes being held 


at Oxon” 22 Julii) ee had enter'd into ſuch a cloſe by 


name, containing eight acres parcel!” præmiſſor' in Narratione 


ſpecificat', Fc. and this plea was received by the juſtices of 


athſe; and afterwards in this term, vis. Mich. 8. Mr. Walter 
and Yekverton of counſel with the defendant prayed that they 
might amend the plea, in /oc tantum, by putting in the true 
vill where the cloſe lay, in which the plaintiff's entry was; 
foraſmuch as it was only matter of form, and not of ſubſtance, 


_ forparcell' præ mi ſſur is ſufficient. And they conceived, that 
the triai of this new iſſue ought to be from all the three vills 


named in the declaration. But Telverton juſtice, having 
moved all the juſtices of Serj eants- Inn in Fleetſtreet, re ported 
their opinions openly in the king's bench (although the record 


of Nift prius was returned into the exchequer) wiz. that it is 


in the deſeretion of the juftices of afl ſe to accept ſuch plea as 
before, and ſuch plea may well be allowed, as 10 H. 7. —is, 
and it ſtays the verdict : but it is otherwiſe of a protection, 
for althongh they allow a protection, yet the juſtices may take 
the verdict de bene eſſe, yet he ſaid, that in 7 E. 3. in a 
Præcipe quod reddat a releaſe was pleaded at Ni prius, and yet 
the jury was taken; but it is in the diſeretion of the juſtice: to 
allow or diſallow. It was likewiſe held by all the ſaid juſtices 
(as he reported it) that in this cafe the plaintiff could not 
have replied to this plea at Ni prius, for the juſtices of aſſiſe 
have no power either to accept a replication on the plea, or 
to try it, but only to return it as parcel of the record of Ni 
frius. It was allo held, that the plea put in in Pais could nor 
be amended by adding the vill in certain in which the cloſe 


lay, for it is matter of ſubſtance ; and the court of exche- 


quer, where the record is, will not award the venue from all 
the three vills named in the record, -uplels it appears to them 
judicially, that the clofe extends into all three vills ; and that 
does not appear, for parcel!” præmi ſſor does not neceſſarily ex- 
tend to all the vills, but may be, and may well be preſumed 


to be in one vill only; therefore it is matter of ſubſtance, and 


the. juſtices of aſſiſe have no power, after their commiſſion 
derermin'd, to amend the plea: wherefore YTelverton ſent the 
plea without amendment into the exchequer. . This caſe con- 
cerned Sir H. Brown, ex parte Querentis, and the Counteſs of 
Pembraok, e parte Defendentis. 3 8” 
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Davis verſus Purdy. 


E plaintiff declar'd on a leaſe made by one Chriftmas 6 
1 Maii Anna 7. of a meſſuage, c. in D. by virtue where- 
of the plaintiff enter d, and was poſſeſſed quouſue paſtea the 
defendant 18 Die ejuſdem Menſis Maii Anno 6 ſupraditto ejected 
him, fc. and upon Ven Cu? pleaded, a verdict being found 

"againſt the plaintiff, Telverion moved in arreſt of judgment 
(to fave coſts) that the declaration was inſufficient, for this 
action is grounded on two things; 1. On the leaſe; 2. On the 
ejectment; and theſe two aught to concur one after the other; 


and in this caſe the ejectment is ſuppeſed a year before the 


leaſe made; for the leaſe is Anno. 7. and the ejectment ſup- 
poſed to he made Anna 6. and therefore the declaration ſeems to 
be ill. And Telverton vouched the caſe between Powre and 
Hawkins Anno 5 Term”: Paſche, where the plaintiff declared on 
a leaſe from Edward Ewer 27 Apr Anno 6. and laid the 


ejectment to be 26 Apr' Anno 6 ſupradicto; and by the opini- 


on the declaration was ill, Cauſa qua ſupra. Vet the declara- 
tion was adjudged good, and the word /extq to be void; for 
the day of the ejectment being 18 ej uſdem Menſis, it cannot be 
intended but to be the ſame year, in which the leaſe is ſup» 
poſed to be made. Per Curia. | 


Kniveton verſus Roiley. 


Reſpaſs for breaking his cloſe called G. in 1. oodthor pe in 
Com Derb to his damage, &c. The defendanr pleaded 


that the cloſe is known as well by the name of D. as by the 


name of G. and that it is, and time whereof, Sc. has been par- 
cel of the manor of Wingerworth; and pleaded his freehold in 
the manor : the plaintiff maintained his declaration, and tra- 


verſed, that the place where the treſpaſs, Ec. is not parcel of 


the manor ; and upon that they were at iſſue, and the Venire 
facias was awarded from Woodthorpe only. And it was moved 
in arreſt of judgment ex parte of the defendant. (the verdict 
being for the plaintiff,) thar it is a miſtrial ; for it ought to 
be as well from the manor as from Woodthorpe ; for although 
the parties are agreed, that the place where the treſpaſs, &c. 


lies in Wooathorpe, yet it being ſuppoſed in fact to be parcel of 


the manor of Wingerwort/, the venue of the manor will by 


intendment have a better conuſance of it than the vill of 


Mood. for pe only. Quod fuit conceſſum per totam Curiam, and a 
new Fenite facias awarded to try the iſſue de novo. 
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Aylet verſus Choppin. 


HE plaintiff declared on a leaſe made by To. Aylet for a 
: [ year of certain land in E. in Com Eſſex, by virtue 


whereof he enter'd and was pollefſed till ejected by the de- 


fendant, &c. The defendant pleaded that the land is copyhold 


parcel of the mano D. &c. whereof Jo. Aylet, the leſſor's father 


Vas ſeiſed in fee according to the cuſtom, and that he ſurrenderd 
to the uſeof his will, and thereby deviſed the land in queſtion to 


Jo. the leſſor, and H. Aylet his ſons, and to their heirs male of 
their bodies: and order'd by his will that they ſhould not en- 


ter till their ſeveral ages of twenty-one years, and further 


willed, that WV. Barnard and H. Barnard his executors ſhould 


have the ſaid land to perform his will till his ſaid ſons Jo. and 
H. ſhould come to their ſeveral ages of twenty-one years, &c. 


To which the plaintiff replied and confeſſed the will prour, fc. 


1 Brownl. 147. 
Cro, Jace 259. 

1 Bulſt. 4. 
Ejedment. 
Cow. 157, 309, 
352, 777» 833. 
3 Term Rep. 
41. 


Expoſition f 
Wills. 


but he further ſhewed, that ſuch a day in ſuch a year before 


the leaſe 7Jo. his leſſor came to his full age of twenty-one 
years, and entet'd and demiſed to him ęrout, Fc. upon which 
the defendant demurred. And it was adjudged for the plain- 
tiff; for although the eſtate to Jo. and H. Aylet precedes in 


words, and the deviſe to the executors follows, yet in con- 
ſtruction the eſtate to the executors precedes in poſſeſſion, and 


is as if he had deviſed that his executors ſhould have the 


land till his ſons Jo. and H. ſhonld attain their ſeveral ages of 


rwenty-one years, and afterwards to them and their heirs 


male, Ec. to be enjoyed in poſſeſſion at their ſeveral ages, ſo 
that the executors have only a limited eſtate, determinable in 
time, when each ſon ſeparatim comes to his full age, for his 


part; for ſo the intent appears to be, that each of the ſons may 


enter when he attains to twenty-one years. And although it 
was objected by Wilkams juſtice, that the two brothers are 


jointenants by the will; and if one enters when he attains to 


his full age, the other brother being under age, that will de- 
ſtroy the intent of the deviſor, for then they will not take 
Jointly. To that the court anſwer'd, that the entry of him 
who comes to full age does not deſtroy the jointure ; but they 
ſhall be jointenants notwithſtanding that ; for this entry in 
the deviſor's intent was only as to the perception of the pro- 


. Cro. Jac. 666. 
1 Sand. 180, 
186. 

Fearnes Cont“ 
Rem. 170. 

1 Burr. 228. 
Doug. 83. 268. 


fits, and as to the poſſeſſion, and not as to the eſtate in join- 


ture; and all this is 3 by 30 H. 6. Devi ſe 12. where a 
deviſe was to four in fee, and that one ſhould have all during 


his life; and it was adjudg'd good, and that is as to the per- 
ception of the profits only. Quod Nota. Per totam Curi am 
prater Williams juſtice, who proteſted againſt the judgment. 
Telverton of counſel with the plaintiff, 


Smith 


- 
3 4 


a ua mum att oe 
. 


C ro. Jas. 2 5 7 


i 1 Bullt, 4 


1 Ow. 133. 

1 Com. Dig - | 
180. | 
Cowp- 548. 


What hall be a 
good Conſide- 
ration. 


her £46 ae oF DO Ee * 2 P 1 n 
: » 1 oa 
——_— * * * TY * "+ alt 
— 1 8 > * . 
- M ch . 8 A + r 
8 2 74 
* 


smith verſus jones 


5 pe declar'd, that Gregory Smith his father was 
1 pofleflor of ſeveral goods and chattels, and by his will. 
bequeathed 7 J. as a legacy to the plaintiff, and made Con- 
france his wife exeeutrix and died, and Mat the defendant 
married with Conſtance; and that ſuch a day in conſideration 
that goods of Gregory Smith came to the poſſeſſion, and were 
in the hands of the defendant ſufficient to fatisfy debts and 
legacies ; and in conſideration the plaintiff at the defendant's 


requeſt would forbear the 7 /. till A-Saints following, che 


defendant promiſed to pay the plaintiff the 7 J. at Al Saints 
next, and ſhewed in fa#o that he had forborn the 7 J. till, 
Sc. yet the deiendant had not paid him according to his pro- 
miſe, to his damage, Ac. The defendam pleaded that Con- 


farce the executrix of Gregory Smit/ died inteſtate ar ſuch. a 


place, before the promiſe made, upon which the plaintiff 
demurred. And it. was adjudged againſt the plaintiff ; for 
the demurrer confeſſing the death of the executrix before the 
proraiſe, it thereby appears to the court, that there is not an 

confideration ſufficient to charge the defendant ; for the 
thing, for which the plaintiff would have damage by his 
action, is for a legacy, which muſt be ſued for only in the 
ſpiritual court, and by the death of the wife, the detendant is 
not chargeable with the legacy, for he is not executor nor 
privy to the will of Gregory Smith ; and although he had 
poſſeſſion of the goods, yet foraſmuch as he came to it lau- 
fully by the intermarriage with Conſtance the executrix, by 


her death the defendant has but a bare cuſtody of the goods, 
for which he ſhall not be charged, either in the ſpiritual 


court, or at the common law, without employment or con- 
vertion of the goods to his own uſe after the death of the 
wife; then there is no reaſon to charge the defendant with 
any promiſe, when it is not grounded upon any conſideration, 
for the plaintiff could not charge the defendant with theRe- 
gacy, but he might compel the defendant to deliver the 
goods to the ordinary, or to take letters of adminiſtration, to 
the intent that he might ſue in the ſpiritual court for the le- 
gacy. The declaration was alſo held ill, becauſe it does not 
thery precif-ly what perſon the plaintiff was to forbear to ſue 
for the 7 J. for it cannot be intended that he ſhouid forbear the 


defendant, becauſe it 9 7505 by the law, that he is not 


ton was of counſel with the plaintiff. 


4 


chargeable with it. Puod Nora. Per totam Cuil. Yelwer- 
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Trulock verſus Rigſby. 


Eplevin for taking fix kyne in a place called Briſſey- 1 Rrownl. 
Hill in Radley in Com' Berks, the defendant as bailitf af 189 ? | 
ir. Reade made conuſance, and ſaid, that the place where, Resa i | 
Ec .contained fifty actes, and is parcel of the manor of Bar- be 

ton; and ſhewed that E. 6. was ſeiſed of the manor of Barton, | | ö 

of which the place where, Er. is parcel, and granted it by 0 

letters patents, Sc. to Richard Lee, nec non ſeveràl other lands : 

by the name of Coxlies, Te. and among other particulars in 

the patent the king granted Briley Hill in Barton, &c and de- 
 duved the freehold of the manor, whereof the place where, 

Sc. is parcel, to maſter Reade, and he as batliff to him took 

the kyne damage- feaſant, c. The plaintiff replied 8nd ſhew- 

ed, that one Hide is ſeiſed of a meſſunge and ſeveral acres of 

land in Radley, and that he and they whole ghiite, Sc. have 

had for themſelves, their tenants and farmers common in the 

ſaid place called Briſley-Hill in Radlqq, when the ſaid field 

called Briſſey-Hill in Radley lay freſh and nor ſown, for all the 

year with their cattle levant, Cc, and when the ſaid field 

is ſown with corn, when the corn is carried away till.re/emi- 

natur; and ſo jufiified the putting in of the fix kyne to uſe the 

common, becauſe the {aid field was not fowfi with corn. Jo 

which the defendant rejoined and ſaid, that part of the field 

dalled Brifey-H:ll, in the avowry named, Nas fown with corn 

Tempore, Oc. wherefore, c. vpon which the plaintiff 

demurred. And it was adjudged for the plaintiff for two 

reaſons: 1. Becauſe the defendant in his-rejoinder refers his 

plea to another place than where the taking is ſuppoſed, and 

that is not in queſtion, and in which the plaintiff does not 

claim common; for the plaintiff claims common only in 

Briftey-Hill in Radley, and the field named in the defendant's 

avowry, to which he refers his plea, is Briſſay-Hill in Barton, 

for Bri/ley-Hill in Redley is not natned in the avowry by Tpecial 

name, but only by implication by this name, Locus in quo; 

and for this reafon the rejoipder does not anſwer the matter 

alledg'd in the replication: The ſecond reaſon was, becauſe 

the plaintiff claims common when Prijizy-Hill in Radley is not 

fown with corn, and yet tie deſengant, if his plea had referr'd 
to the ſame Bei ey-Hill, does not give any full aniwer ; for he 

ſays, Quod parceila di cti Campi way town with corn, and per 

Curiam, the Wwing of a ſmall parcel of the field does not ouſt 
the plaintiff from ufing his common in the reſidue, for that 

iay be by covin to deceive the plaintiff of his common; and 

therefore the plaintif claiming common guandͤ Campus (id ef : 

fotus Campus) is not forwn, ſhall not be barred of common by n 
. ſowing of parcel of for 15 that, the field is > 
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not ſown, per Curiam. Telverton was of counſel with the 
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Woodley verſus Denbaugh. 


HE Plaintiff declar'd on a leaſe made to him by James 
Woodley, c. by virtue whereof he enter'd, and was poſ- 
ſeſſed till he was ejected by the defendant ; upon Non cul 
pleaded the parties went to trial, and the Poflea (which is the 


warrant for the juſtices of afliſe) in the end of it was, Furnta 


inter Peter Wooley plaintiff, & Alfrid Denbaugh defendant de pla- 
cito tranſgr & eje# frmæ, Ac. and the verdict being for the 
plaintiff, Telverton moved in arreſt of judgment, that the iuſ- 
tices had no warrant to try the iſſue ; for no Jurata was re- 
turned between Moodley and Denbaugh, but only between Woo- 
ley and Denbaughi which Wooley, who is ſuppoſed plaintiff 


by the Jurata, is another perſon than Woodley who brings the 


action, and fo x miſttial : But per Curiam it ſhall be amended; 


for all the proceedings, except this miſpriſion in the Poſtea, 


are between the right parties, and that is but the deſault of 
the clerk, who had the record and Diſtringas before him. 


Quod Nota: And ſo it was amended, and many precedents 


are accordingly : But the whole coutt agreed, that it was in 
the breaſt of the judge at the aſſiſes whether he would proceed 
on that record or not, becauſe the Jurata is miſtaken. 


Godfrey verſus Bullein. 


Ulkin brought replevin againſt Mr. Godfrey for taking fix 
cattle in ſuch a place in Bale in Con Norfolk, to his da- 

Endant as bailiff to Richard Godfrey, Eſq; 
(the counſellor) made conuſance, becauſe before the time, 
and at the time of the taking, the ſaid Richard Godfrey was 
ſeiſed of a court-Leet in Bale of all the inhabitants and refiants 
within the precinct of his manor of Bale, to be held within 
the precint of the manor, as belonging to his manor ; 


and ſhewed that he uſed to have a fine of 10s. called a Leet 


fine of all the chief pledges of his leet ; and if they failed to 
pay ir, that the ſteward uſed, Sc. to amerce him who made 


defanlt in payment; and ſhewed that at a court held within 
the manor ſuch a day, c. it was preſented, that the plaintiff - 


in the replevin, being an inhabirant in B. and reſiant within 
the precinct of the manor, made default in payment of the 
fine of 10s. being then one of the chief pledges at the court; 
wherefore he was amerced to 51 for which not paid the defen- 

dant 


2 oO 49 * 


1 


„„ K & 2Þ 40 


* * 


r 


mg 


| Cant took the cattle, Ic. and the iſſue was, whether Bullein the 


plaintiff was at that court a chief pledge or not? And the ve- 
nue to try it was only from the manor, and it was found for 
the plaintiff, and damage and coſts to 3o/. given againſt God- 


frey ; upon which he brought error in the king's bench; and 
it was adjudged error, and the judgment reverſed ; for the 


trial ought to be as well from Bale, which is the vill, as from 
the manor, becauſe altho' the court is held within the manor, 
yet the leet itfelf is within the vill of Bale, and the plaintiff 
an inhabitant and reſiant within the vill, which vill is with- 
inthe precinct of the manor, and altho' (as Fleming chief juſtice 
held (nothing is in queſtion, but whether the plaintiff was chief 

ledge at the court Held within the manor, ſo that nothing 


within the vill is in queſtion, or can come in queſtion; yet 
it was reſolved per tot Cur” (præter the chief juſtice) that they 


of the. vill of Bale, might well have conuſance, whether the 
plaintiff being an inhabitant within the vill, in which the leet 


' Error on 


Replevin, 
16, 17 Car. 3. 
e. 8. | 


is, was a Chief pledge at the court or not; for to have a chief 


pledge is proper for a leet, which leet is within the vill; and 


therefofe they of the manor cannot have ſo good conuſance 
of this matter, as they of the manor and of the villalſo: There- 
fore the trial ought to be from both, as in caſe of a common, 
and a way in one vill ta an houſe in another vill, it ought to 
be tried from both vills ; ſo of the tenure of lands in D. held 
of the manor of Sale, the trial ought to be as well from the 
vill where the land is, as from the manor of which the land 
is held, as it was adjudged H. 45 Ez. in the king's bench, in 
Lowelace's caſe. Quod Nota. Wherefore the judgment was 
reverſed. Y ide 6 H. 7. 12. and Arundel's caſe, V elverton of 
counſel with Godfrey the plaintiff in error. 


Dewclas & Kendall v. Kendall, Beſſonc Hands. 


HE plaintiffs declared, that the defendants 21 Fan. 6, 
Vi & Armis thirty cart-loads of thorns of the plaintiffs 
ready to be carried away, in a place called the Common Waſte, 


or warren at Chippingwarden in Com North' took and carried 
away ta their damage 100. The defendants pleaded Nan cut 


to all but ten cart-loads, and to them, that the place where, 


FF. contained an acre of paſture, and that one V. Palmer is 
ſeiſed in fee of a me{ſuage, and three quarters of a yard-land 


in C. aforeſaid, and that he and they whaſe eſtate he has in 


the ſaid meſſuage, Tc. from time whereof, c. have had for 
them their farmers, Cc. of the "ſaid meſſuage, Oc. all the 
thorns growing on the ſaid acre of paſture to their own uſe, 
to be employed and ſpent on the ſaid meſſuage, &c. as appurte- 


6 Co. 14. 2. 
Mo. 494, 425 


Cro. Jac. 256. 
1 Brownl. 

21 9» 
1 Bulſt. 93. 
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nant; and becauſethe ten cart- loads fuer creſcen minus rite cut 
down by the plaintiffs on the ſaid acre ot waſte, and ready by 
them to be carried away, the defendants as ſervants to Palmes, 
and by his command took, carried away and employed them 
on the meſſuage, c. as it was lawful: The plaintiffs (by 
e that Palmer, and they whoſe, Se. have not had 


from time whereof, c. the thoris growing on the ſaid acre, 
as appurtenant to the meſſuage, Cc.) for plea ſaid, that the 


faid acre of paſture is, parce! of the ſaid place called the Com. 
mon Waſte, and that fir Richard Salting ſtone is ſeiſed of the ma- 
nor of Chippingwazgen, whereof the Common Waſte is parcel, 


in fee, and that he 21 Fan Anna 6. gave licence to the plaintiffs | 


to cut and carry away zo cart-loads of thorns growing on the 
waſte, by virtue whereof they the 50 cart-loads of thorns, 
mentioned in the bar, growing on the waſte, cut down and 
made ready to be carried away, by rea ſon whereof they were 
polleſſed, till the defendants took them, Sr. And on is re- 


plication the defendants demurred : And it was adjudged 


againſt the plaintiffs. And a difference was taken per Cut, 


Where a man claims reaſonable eſtovers in another's foil, and 
Where he claims all the thorns or trees in another's ſoil ; in 


the firſt caſe, if the owner of the foil cuts the thorns firſt, he 
Who has title of eſtovers cannot take them ; for the property 
and intereſt of all rhe thorns continues in the owner of the ſoil, 
and the other has but common there; and if the owner in ſuch 
caſe cuts “ all the waod, he who ought to have the eſtovers 


ſhall have an action on the caſe only, and nor aſſiſe; for when 


the whole is deſtroyed he cannot be put in ſeiſin, as Abridę- 
ment of Afſiſe, fol. 21. is. Sa it appears "F fir Tho. + Palmer's 
caſe 5 Co. 25. a. if one grants 100 cords of wood to be taken at 


the election of the grantee, if the grantor or a firanger fells 


any trees, the grantee cannot take them, but ought ro ſupply 
his grant out of the reſiddue; for the grantee has but a ſpecial 


Intereſt in part of the wood, and not in the whole, and that 


in a place incertain till he himſelf has cur them: But now in 
this caſe tne defendants in the right of Palmer claim all the 
thorns by name (omnes ſpinas) on the ſaid acre of paſture ; and 
if he has all, fir Rich. Saltingſtone can have none, and by con- 
fequence cannot licenſe the plaintiffs to cut any, fo that the 


hole intereſt is in Palmer; and this is not in nature of eſto- 


vers; for eſtovers are but parcel of the wood, and that to be 
taken to a ſpecial purpofe. Bur here it was agreed per Cu- 
riam, that although the defendants have alledged an em- 
ployment ; vet, Where the defendants claim to have omnes 
Spi nas & Arbores, the employment is not traverſable; for he 


who has the general intereſt and property in trees by cuſtom r 
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reſcription cannot be reſtrained, but may uſe them at his plea - 
Face Vide according to this difference taken per Cur, 10 E. 4. 
2. b. and adjudg'd accordingly. Telverton of counſel with the 
plaintiff. e | | 


Tho. Smith verſus Newſam and his Wife. 


T H E Plaintiff as ſon and heir of George Smith his father, 
demanded 20 marks, and declared that his father 27 Apr' 


35 El. demiſed to the defendant a meſſuage, c. in B. in Com” 


Bedf. from Mc. next for 21 years, yielding during the term, 
if the father ſhould fo long live, 30. at the Annunciation and 
Mich. by equal portions, and yielding Heredibus & Aſſignat” 
of the father after his death 20 marks ad Terminos prædictos; 
by virtue whereof the defendant enter'd and occupied from 
Mick, 5 Eliz. hucuſque, afterwards George the father 4 Maii 
8 B, died, and becauſe 20 marks for half a year from 
ich. 7. were arrear, he brought his action. And thereupon the 
defendants demurred: And it was adjudged againſt the plain- 
tiff; for the clauſe, by which the rent is reſerved to the heirs, 
gives but 20 marks for the whole year, and not every half year 
20 marks; and therefore the plaintiff has miſtaken his de- 
mand, who ſues for 20 marks for half a year; for theſe 
words, ad terminos pred”, limit only the time of the payment 
of the 20 marks, which he intended to be paid as the firſt 301. 
wete ; and altho' in this clauſe which reſerves the rent to the 
heirs, theſe words (per @quales portiones) are omitted, yet the 
law ſapplies them, as 13 H. 4. Avowry 240. Rent granted 
percipiend” ad duos anni terminos, naming them, ſhall be in- 
tended by equal portions, altho' the deed does not mention it; 
for the reſervation being the act of the leſſor ſhall be taken 


moſt ſtrong againſt him and his heirs, wherefore he ſhall 


have but 20 marks in all, for the whole year, no more than 
Perk. 22. two tenants in common demiſe yielding 10s, it 
ſhall be but 5s. to each of them 3 Mar. 191. accordingly. 
The fecond reaſon of the judgment was, becauſe the plaintiff 
brings this action as heirto his father, and does not ſhew in his 
declaration that the reverſion deſcended to him, and the rent 


_ demanded is incident to the revertion deſcended, fo the plain- 
tiff does not make to himſelf any title to have the rent. god 


nota bene. Per Cur', And judgment given, Quod nil capiat per 


_ Billam, Yeboerton of counſel with the defendant. 


Maſſam wver/vs Hunter, 


\ Copyholder of a meſſuage and two acres of land in fee, 


the lord grants and confirms the meſſuage and land cum 6 


pertin' to the copyholder in fee; if he to vhom the confirmation 
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was made had by uſage, as copyholder, common in the waſtes 
of the lord, yet the copyhold being by this confirmation ex- 
tin and enfranchiſed, he ſhall not have the common there 
now: For the words cum pertinentiis will not create a com- 


mon; for the common firſt uſed was gained by cuſtom, and 


annexed to the cuſtomary. eſtate, and is loſt with it, the com- 
mon not being of its proper nature incident to the copyhold 
eſtate, but a collateral intereſt gained by uſage. Quod Nora. 
per tot Cur' on a demurrer in treſpaſs, where the defendant 
juſtified the treſpaſs by uſing the common by reaſon of the 
confirmation, Yeltverton of counſel with the defendant. 


Dominus Rex verſus Staverton, 


UD9 Warranto by the king againſt Rich. Staverton for hold. 

ing a court-leet and courr-baron within the hundred 
and manor of Warfield in Com Berks, Ic. The defendant 
diſclaimed as to the court leet, and as to the court-baron 
pleaded, that fir H. Nevill is ſeiſed in fee of the manor of 
Warfield within the hundred of Wargrave, whereof the ma- 
nor of Newnams within the manor of Warfeld, Ac. is parcel, 
and copyhold ini & dimifibile, &c. by the lord of the 


manor of Warfield, or his ſteward in fee, Cc. and that the 


manor of Newnams is known tam by that name, quam by the 
name of one Meſſuage ſeven Yard-Lands cuſtomary, c. and 
20s. rent ; and, by that name has been demiſed by copy ac- 
cording to the cuſtom of the manor of Warfield ; he 12 

that ſir H. Nevill An. 18 Elia. demiſed by copy the ſaid ma- 
nor of Newzams to the defendant by the name of one Mefe- 
ſuage ſeven Yard-Lands, Ic. and 205. rent in fee, by vir. 
tue whereof he enter'd, c. I ratione & wirtute conceſſionis 
predife he held a court-baron within the manor of Newnams, 
Dec. (Nota, the defendant pleaded the ſame plea for the court- 


baron held within a manor of Lakes, and manor of Aylewards, 


the Que Marranto being for holding three court-barons, Ec.) 
and upon this plea the king demurred in law: And it was 
adjudged pro Domino Rege for ſeveral reaſons. 1. It was 
agreed, that one manor might be parcel of another manor, and 
held of another manor; as 32 H. 6.9. 13 H. 7. 19. 5. C6 E. 
3. Q. Imp. 34. and that by the eſcheat of the manor it is be- 
come parcel of the other manor, and then it ceaſes to be a ma- 
nor; for by the eſcheat the ſervices are extinct, and by conſe- 
quence the manor eſcheated remains only to be a manor : But 
two conrt-barons cannot be held after the eſcheat, but one court 
only, for as without two freetenants itceaſesto bea manor, by 33 
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HI. 8. Compri ſe Br. 3 i. So alſo if it wants ſervices it cannot be 
a manor; for it ought to be parcel in demeſne, and parcel in 
ſervice ; but altho” one manor may be held of another; yet it 
was agreed, that one manor cannot be parcel of another ma- 
nor, and both to be ineſſe at one time; for being liberties and 
franchiſes of one and the ſame nature non en e ftare inſi- 
mul; a fortiori this manor of Newnams, which by the de- 

fendant's confeſſion is parcel of the manor of Harfeld, and 
held by copy of it, cannot be a manor to hold a court-ba- 
ron, for it cannot have any freeholders, who can hold of it; 
for a copyhold manor is not capable of an eſcheat of a free- 
hold, becauſe that which comes in lieu of another ought ro 
be of the ſame nature, and then the freehold eſcheated would 
be copyhold, which is repugnant and impoſhble. Alfo the 
rent 5 20s. cannot be intended rent-ſervice; for it cannot 
accrue to be rent- ſervice by any eſtates made by the lord 
of the ſuppoſed copy hold manor ; for it is contrary to the pre- 


ſcription alledg'd by the defendant, that the martor of Neo- 


nams has been always demiſeable, Tec. within the manor of 
Warfield, and not within the manor of Newnams : And if the 
lord of the manor had at firſt granted by copy the 20s. rent 
of his tenants, it is a void grant, becaule it does not appear 
how much he ſhall have of the one, and how much of the 
other, c. by 9 H. 6. 12, and F. N. B. Alfo here the defendant 
does not maintain his manor of Newnams but in reputation 
only, vis. that it has been known tam by the name of a meſ- 
ſuage, Oc. quam by the name of the manor, &c. but does not 
ſhew that it was ever granted as copyhold by the name of a 
manor, and altho', as fir Moile Finche's caſe 6 Co. is, repu 
tation is ſufficient to paſs a thing in a conveyance by the name 
of a manor, which in truth is not a manor, yet there muſt 
be truth and not reputation to challenge and hold the pri- 
vilege of a manor, as to have a court-baron, c. Alſo this 
Quo Warranto is a writ of right in its nature, which ought 
to be anſwer'd in chief, which this defendant for the ſmall- 
neſs and baſeneſs of his eſtate cannot do; for, as 14 E. 4. 7. 
is, tenant at will of a manor cannot plead in diſability 
of a villein, multo minus can he enable himſelf in his 
own right to hold a court-baron, which is a court of 
Juſtice. And, by the book of Crook juſtice, a franchiſe 
{hall be ſeiſed, if it is claimed by other than by him who 


king's juſtice, and the diſtribution of it among his ſub- 
Jects, and therefore it ought to be in the name and right 


of 


6 Co. 64 A 
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Rot. 742. 
Cro Jac. 264. 
1 Brownl. 
109. 

1 Bulſt 66. 

£ Co. 117. E 

6 Co. 43. 
Com. Dig. 100. 
2 Wills. 86. 
Cow - 47. 


A Par ſhould 
be pleaded 
in diſcharge 
of the Con- 
dition, not of 
the bond. 


Palm. 11", 


2 Ro Rep. 
188. 


of him who has the freehold at leaſt ; for in a % Marranto 
againſt him who has for years in a manor to thew ue Mar- 
ranto he holds a court-baron, he ought to pray aid of his 
leſſor ; otherwiſe, if he pleads in defence, he ſhall be ouſted 
of the liberty by: judgment. Br. Quo II v. 1. C Crooke, f. 
—Duod Nota, by Telverton, Williams and Crooke, and judg- 
ment was given that the defendant ſhould be oufted from 
holding court ; for by 15 E. 4. 7. if the party has continued 
poſſeſſion of the liberty by wrong, the judgment is that he 
{hall be ouſted; but if he had once title and loſes it, the 
jadgment is, that the liberty ſhall be ſeiſed. Ynod Nota. 
Fleming chief juſtice and Fenner agreed, that the plea in bar 
is not good; but they doubted, whether a Duo Warranto lay 
of a court-baron, becauſe it is a court created by law, as 
incident to a manor, and is not derived by any grantout of the 
crown. But that this writ lies of a court-baron, wide 17 E. 2. 
Quo War. Br. 4. In Quo Warranto he claimed to hold a court 
of his own tenants in his manor of D. am vide there that 
it is a good plea, to ſay, that he has a manor there. And 
Ol N. B. in the gift of the writ Zu Warrant, ſhews ex- 
preſly that it lies where a man claims a court baron. Jelver- 
on was of counſel with the king in the right of fir H. Neill. 


Neale verſus Sheffeild. 


EB T on bond, and demanded 147. The condition was, 
that if the defendant paid 74. to the plaintiff upon the 


' Birth-Day of the Child of Jo. Living, which God ſhould fend 


after the Date of the Bond, that then tc. The defendant 
r wages that the plaintiff, after the making of the bound, and 
before the birth of any child of the ſaid Jo. Living, wiz. 
1 Sepe 7. was indebted to the defendant in a load of lime 
to be deliver'd on requeſt; and the ſame day it was agreed 
between them apr L. that if the defendant would diſcharge 
the plaintiff of the ſaid load of lime, that then in confide- 
ratione inde the plaintiff would diſcharge the defendant of 
the ſaid bond, and would accept the ſaid load of lime in 
full ſatisfaction of the ſaid bond; and alledged in fagfo, that 


he diſcharged adtunc & ibid the plaintiff of the ſaid load of 


lime, which the plaintiff accepted in diſcharge of the bond, 


and then acquitted the defendant of the ſaid bond; and de- 
manded judgment of the action; npon which the plaintiff de- 


murred. And it was adjudged for the plaimiff for two rea- 


ſons : 1. Becauſe the defendant has pleaded his bar in dil- - 


charge of the bond, whereas he ought to have pleaded it 
in diſcharge of the ſum contained in the condition of the 
bond ; for it is not a debt ſimply by the bond, but the 
performance or breach of the condition mae it a debt, 


for 
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for the bond is guided by e ſo that if the con- 
dition is not difcharged, the bond remains in force, and the 
matter of the bar is not pleaded in diſcharge of the condition 
but of the bond, and therefore it is not good. Quod Nota; a 
good reaſon. 2. It appears that the condition itſelf cannot 
de diſcharged ; for the 7 J. are not due nor payable till the 
birth of the child of 7 o. Ling, which is a mere contingent Poſt 214, 
and remote pollibility, 5 0 he will ever have any child 215. 1 
or not; and therefore it reſting in contingency, whether it Pete unter = 
will ever become a debt or not, cannot be diſcharg'd; for a be giſcharged- 1 
poſſibility cannot be releaſed, as it has been adjudg'd in | 
Carter's caſe ; and it is not like, where the condition is to pay 
money at a day to come, that may be diſcharged preſently ; 
for it is a duty immediately, though ir is not demandable 
till the day; but here it cannot be known, whether ſuch da 
will ever come, that Jo. living ſhall have a child; and there- 
fore it is no debt or duty, and by conſequence cannot be dif- 
charged, Quod Nota. Per totam Curiam on od advice. 
Yekverton was of counſel with the plaintiff. | 
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Dodion verſus Kayes. 


** » 
* 7 


SEBT, and demanded 101 becauſe the defendant 23 Cro- Jac. 26, 
0. 1608, at M. in Con Not. per ſcriptum juum O8liga- 1 Brownl. 
torium acknowledged ſe debere to the plaintiff 107. c. to be 85 8 
3 | . ' | 15 1 T. 7. Jac. Rot. 
. | paid upon requeſt; yet the defendant had not paid, Sc. The py; an Bond. 
I defendant cravedoyer of the bond, which was enter d in Arc Falſe Latin. 
| Verba: Noverint univerſe per preſents me Tho. Kayes de H. in I. Raym. 336. 
Perochie W. in Com irbie generoſoe Tenerie & firmiter obligarie , CO. C00. 

. Ed, Dodſon de M. in S. in Com Not. gen in decem libris bone & 

a legal monet Ang. ſol dend eid Ed' aut ſuo certo Ai vel Heredibus 

te Ad quam quidem ſolutionem bene & fideliter fatiend' obli- 

f ams me Heredes, Exetutar wel aſignal meos fer præ ſentes. 

f Stgillo meo fegillato, das tres viginti die Octob an Regni Regine 0 

« Domini nofiri Jacobie Dei gratia. Angliæ, Scotie, Francia g 

i Hibernie, c. Rexe defenſoris ſuis de Scotiæ ſexto, de Angliæ | 

73 ꝛuadrogeſimo ſecundo, 1608. And thereupon the defendant de- — 
nmnnurred; and it was adjudged for the plaintiff; for there 

are two principal things to be contained in a bond; 


= 1. Parties to it: 2. The ſum in which the one party is bound: 
# 5 and both theſe are expreſſed ſufficientiy to the knowledge of 
5 the judges ; for both the obligor and the obligee are well 
1 ; named, the fum likewiſe 18 well expreſſed to be 101. then 
0 any words, whereby it may be collected, that the party in- 
* Ce | tended 
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10. Co. 133.2. tended to bind himſelf, will ſerve, and they are wrote here, 
altho' in falſe Latin, wis. tenerie & obligarie, which words 


Mo. 864. 
Cro. Jace. 203, 


208, 290, 338, 


605. . 
Cro Car. 416, 
418. 

Hob. 19, 116, 
119. ; 
Lutw. 423. 
Salk. 462. 
Comb. 60. 

4 Com. Dig. 
279. 

3 Bac. Abr. 
693. 


Cro. Jac. 285. 
1 Bulſt. 82 
Trover. 


Diſtreſ in a 
Court- Baron 


Vide 2 Ro. 
Rep. 493. 


Con erſion, 
What. 


have but the letter (e) of abundance, and falſe Latin, as 10 Hl. 
7. —is, abates a writ, becauſe the party may purchaſe 
a new writ, but it will not deſtroy a bond; for the party 
cannot have a new bond when he will: and altho' there 
is not any ſuch year of the king's reign, as Angliæ 42. or 


Scotiæ 6. that is not material; for it is good, altho' it has no 


date, as 13 H. .- Crool is, and the party may ſurmiſe a 
date in his declaration, and it is good, and the party muſt 
anſwer to the deed, and not to the date. The ſame law, if it 
has an impoiſible date, as 30 Febr', where there are but 
twenty-eight days in Febr, yet it is good; and here alſo it 
is aided per annum Domini 1608, and that is a time certain and 


ſufficient, and the declaration is good, which has omitted : 
the year of the king, and inſerted the Annum Domini. Quod 
Wort a. Per totam Curiam, Yelverton of counſel with the 


plaintiff. 


” 
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. 5 | Cary verſus Medgate. 


Rover for feveral goods in Spetie; the defendant ſhewed 
rhat he was bailitf of the manor of Dunffablo, whereof 


the king is ſeiſed, and that a 3 of debt was there affirmed 


, Wherefore proceſs iſſued to the 


by J. S. againſt the plainri: 


deſendant being then bailiff, to diſtrain the now plaintiff to be 


at the next court to anſwer to the plaint aforeſaid, wherefore 


he by virtue of the proceſs diſtrained the plaintiff by the 


i goods in queſtion, which, becauſe he did not come to the 


aid court, were forfeited to the king, as lord of the manor, 


and the defendant had accounted for them to the king, Oe. 
and thereupon the plaintiff demurred. And it was adjudged 


for the plaintiff, for in a court-baron no goods can be forfeited 


for default of 3 on the diſtreſs, for a difireſs is but 
in the nature 


his goods, there for non- appearance they are forfeited, as 7 


H. 6. —is, but no attachment lies in à court-baron, but a 


diſtreſs only, by 33, 34. H. 6. therefore the defendant con- 
ſeſſing an intermeddling with the goods, which is not juſtifia- 


ble, it is a converſion, Ruod Nate, Telverton Was of counſel 


with the pizimil. 


Tatem 


Art a pledge to be ſafely kept; and in a court- 
baron a diſtreſs infinite only lies, and not an attachment; for 
where a man is attached by courſe of the common law by 
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Tatem & Poulter verſus Perient. 
| 1 defendant granted to the plaintiffs 1000 trees in 
ſuch a wood to be cut down within 3 years after the 
grant; and afiervwards they agreed, when the plaintiffs had 


_ eut down fome of the trees, that they ſhould not fell any 


more during the three years, and that rhe defendant would 
licence them after the three years to feil as many trees as 
_ amounted to the full number of 1000, and becauſe the de- 

fendant hinder'd them after the three years from felling the 
trees they brought Aſſumpfit, and declared, and tins the 
grant aforeſaid : and that in conſideration they would forbear 
the felling any more trees till after the three years, the de- 
fendary promiſed to give licence to the plaintiffs to fell as 
many trees there after the three years as amounted to 1000, 
and alledged in fa&e, that at the time of the promiſe they 
. Had cut dawn but 800 trees, and non amplius, and that they 

relying on the promiſe had forborn to fell any more 
within the three years, and that after the three years the de- 
feridant hinder'd them from fell ing the reſidue, which made 
1000 trees, to their damage, c. The defendant pleaded, 
that before the promiſe ſuppoſed to be made by the defend- 
ant, the plaintiffs had felled 1900 trees, ab/que hoc, that at 
the time of the promiſe they had felled but goo trees only, 
c. and thereupon the plaintiffs demurred. And it was ad- 
judged againſt the plaintiffs ; yet it was abjected, that the 


Aſſumpſit. 
What ſhall be a 
good Conſide- 
ration» 


traverſe was inſufficient and idle, for the defendant's plea had 


deen good without any traverſe at all; for it was a full an- 
fwer, to ſay, that they had felled 1000 trees, without more, 
and that would make an iſſue. 2. The traverſe ought to have 
deen, «bfgze fur, that the plaintiffs at the time of the pro- 
miſe had felled but Boa trees, omitting the (only) for the 

alledging of that in the declaration was bur to increaſe da- 
mage, and not matter of ſubſtance as to the action. But, per 
totam Curiam the traverſe is good, for the plaintiffs by al- 
ledging the felling of 800 trees only in their declaration, 
which js a matter iſſuable, have given the deſendant advan- 
tage to traverſe in the manner as he hath done; for every 
matter in fact alledged by the plaigtiffs may be traverſed by 
the defendant, and the defendant by way of traverſe may 
anſwer the matter alledged in the fame words the plaintitts 


alledge them, and then the 13 have by their demur- 


rer on the bar confeſſed the felling of 10009 trees, which was 
their full bargain at firſt, and by conſequence there is no 
canſideration on which io ground the promiſe. Qu Nota. 


By all the juſtices. | Telverton was of counſel with the de- 


ſendant. | WE : 


Dy. 225, pl 


6. 265. A. D. 


vide 2 Sand. 
206. 
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1 Brownl. 
314 
Cro. Jace, 250. 
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Shep. Touch. 
66. 

Cowp. 418. 

2 Term. Rep. 
462. 
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Hawes verſus Loader Adminiſtrator of Cookſon. 


ma: Cookſon the inteſtate 19 Pebr? 2 Fac. for 201. paid 


< beforehand by the plaintiff granted all his goods men- 


tion'd in a ſchedule annexed to the deed, and gave him poſ- 
ſeion by a platter, and covenanted that they ſhould. remain 
as they were before in his houſe, an demand to be carried 
away by the plaintiff, and that the inteſtate, his adminiſtrators, 
Ec. them ſafely thould keep and quietly deliver, Wc. and to 


perſorm this covenant the inteſtate bound himſelf in 40 J. to 
the plaintiff: Cookfon died, the plaintiff 16 Martii Anno 6. 


demanded the goods of the defendant being adminiſtrator, 
and he did not deliver them, wherefore the plaintiff brought 


the action, and. in his declaration ſhewed in Specie what goods 


were in the ſchedule. The defendant pleaded the ſtatute 13 
Eliz. of fraudulent deeds of gift, c. and further ſaid, that 
of ſon the inteſtate, 12 Febr' Anno. was indebted to ſeveral 
perfons, and named them, in ſeveral ſums amounting to 100 . 
and ſo being indebted 19 Febr. An. 2. made the deed of gift, 
tet ſupra, be ing of them and of othen goods poſſeſſed, amount - 
ing to Bol. non ultra; and that by fraud and covin be- 
tween the plaintiff and him, and to the intent to deceive the 
creditors named; and ſhewed how, notwithſtanding the 
deed of gift, Cost ſon occupied the goods all his life, and at- 
terwards died, and the adminiſtratian was committed to the 
defendant. The plaintiff replied that the defendant had 
aſſets in his hands to ſatisfy the deht demanded ; and further, 
that the deed of gift was made for a good conſideration, Cc. 
upon which they were at iſſue. And at the trial at Hunting- 
ton aſſiſes before the lord Cote, he rejected the trial, becauſe 
no good iſſue was joined: wherefore, on motion, the king's 


bench awarded a repleader, upon which the defendant pleaded 
t frivs, and the plaintiff demurred thereon. And it was 


adjudged for the plaintiff: 1. Becauſe the defendant did 


not aver in his bar that the debts yet continued unpaid to 


the creditors named; for there were four years between the 
deed of ꝗ ift to the plaintiff and the death of the inteſtate who 
made it, in which time the debts may well be preſumed to 
be fatisfied. 2. The defendant does not thew, that the debts 
due to the ſuppoſed creditors were by fpecialty, and then 
** matter of his plea is not good; for the defendant cannot 
plead this plea, but in excuſe of himſelf, to free him from 
a deva//avit, and that cannot be in this caſe, for he being 
admi- 
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cannot be, for thoſe goods, as to creditors, are liable in the 


hands of the plaintiff, as executor de /on Tort, if the deed of 


gift be fraudulent. 4. Perhaps the creditors named will never 
ſue for their debts, and by that means the defendant will 


juſtify the detaining of the goods for ever, which will be in- 


convenient ; but if the defendant had pleaded a recovery by 
any of che creditors, and thoſe goods to the value to be taken 
in execution, that had been a good plea, 5. The defendant 
is not ſuch perſon as is enabled by the ſtatute 13 Elis. to plead 
this plea ; for the deed is made void againſt all creditars, 
fc. but it is not made void againſt the party himſelf, his 


_ executors and adminiſtrators, but againſt them it remains a 
good deed of gift. Quod Nota. Per tetam Curiam. Telwer- 


ten of counſel with the defendant, 
Martyn verſus Blithman. 


Holman was in execution in Plymouth for 31 l. at the ſuit 
. of D. which was recover'd there before the mayor, c. 
Bliihman came to the gaoler Martyn, and promiſed, that in 
conſideration b& would ſet and ſuffer Holman to go at large, 
that the 31 /. ſhonld be brought into court there by Ho/man by 
ſuch a day io ſatisfy D. and that he would ſave Martyn the 


gaoler harmleſs from this enlargement, P. recover'd againſt 


Martyn on the eſcape, and afterwards Martyn brought Aſump- 


_ fitagainſt Blitkman on the promiſe, and declared all ut ſupra : 


and it was adjudged againſt the plaintiff: for the conſide- 
ration is againſt law, ig. to ſuffer one in execution to eſcape, 
like 19 Eliz. Dy. Only's cafe ; a promiſe to pay ſo much to 
J. S. for his labour and pains about the buſineſs of the lady 
Darby, is not good, for it is maintenance: the ſame law, per 
Curiam, if it had been a condition on a bond to ſave the 
zaoler harmteſs from an eſcape, it makes the bond void, be- 
cauſe it is a condition againſt law. Per tatam Curiam. Yel- 


_ eerten of counſel with the defendant, 


Berisford verſus Preſſe. 


1 R. Berisford Ha- ſpoten Treaſon, and that I can proce : 
i and it was adjudged that the words are actionable: 
for treafon may be committed as well by ſpeech, as by act; 
for any thing that diſcovers the mind of a man to be traiterous 
to his fovereign is capital to the party, and therefore feanda- 
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Where a frau- 
dulent deed ſhal 
not be pleaded 
in bar. 

3 Co. 81. a. 
Mo. 638 


A. 


2 Bulſt. 213. 
Godb. 280. 
Aſſurapſit. 
Conſideration 
againſt law. 
Cowp. 128. 
2 Wils. 308. 
1 Ferm Rep. 
418. 
2 Term Rep. s, 
69. 0 
: * 208. (> 
Cro. El. 199- 9 
Hetley 175. 1 
Dy. 356. a ; 


Cro. Jac. 275 · 
1 Bulſt. 147. 
Winch 123. 
Hutt. 78. 
Ante 107. 

1 Com. Dig. 


176. 
I Hawk. P. C. 
56. 
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verton of counſel with the defendant. 
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©. © © Tuerloote verſus Morriſon. : = 


' « 


x plaintiff declared, that whereas 19 Mail Amo 8 
'Fac. and for ten years paſt he fuit & adhuc eſt Merca- 


tor in England and præcipue in Landon, and had made true 
payment of all his debts to his creditors,, yet the defendant 
19 Maii Anno 8. having communication with one Roger Twwi- 
ford of the plaintiff, ſpake of the plaintiff theſe words, viz. 
(He innuendo the plaintiff) is a Bankrupt, and he (innuendo the 
plaintiff) is fed beyond the ſeas oor he money, to his damage 


500 l. The defendant pleaded that the plaintiff at the time 


of the ſpeaking of the words was an alien, and born in Villæ de 
Courtrick in Brabant in Partibus tranſmarin under the obedi- 
ence of the Duke of Brabant, & extra ligeantiam Domini Regis; 
Et hoc paratus eſt verifficare, Ic. upon which the plaintiff de- 


murred. And it was adjudged for the plaintiff; for traffick 
between merchants ſtrangers and domeſtick merchants is 


warranted, both by the law of nations, and by the law of the 
land ; and the common law in all things which merely con- 
cern his trade of merchandize protects him, and this protec- 
tion extends both to his goods, and to his perſon ; for the law 
allows him ſafe conduct with his goods, becauſe it is benefi- 
cial to the king in his cuſtoms ; and enables him likewiſe 
to have within this realm an habitation by leaſe from any 
ſtranger, and alſo to have a perſonal action as to demand debt 
for his merchandizes, with damages for them, if they are 


wrongfully taken. And this ſlander here, although it con- 
cerns the plaintiff only in his perſon, yet becauſe it impairs 


his credit in his trade by which he is to live, and by which 
other ſubjects of the king have benefit by their commerce 


with him; therefore it is actionable. Vide Dyer 6 fl. 8. 2 


Adjudged per totam Curiam. Telverton was of counſel with 
the plaintiff. | 


Kenicot verſus Bogan, 


Rover and converfion of two ton of wine: the defendant 


| pleaded that the king was ſeiſed in fee in the right of 
his crown of the priſage of all wines imported by any perſon, 
as well ſubject as alien @ Partibus tranſmarinis, and that the 
priſage of the ſaid wines from time whereof, Ac. was anſwer'd 
ro the king and his progenitors, their farmers or deputies, in 
manner following, viz. out of every ſhip or veſſel importing 
into any port or other place of thi kingdom ten ton of wine 
for any perſon a Fartibus tranſmarinis, and thereof, or de aliguo 
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Vaſe inde uni prædicti unladen one ton; and out of every 
ſhip or veſſel ſo importing twenty ton of wine for any perſon 
a Pan tibus tranſmarinis into any haven or other place of this 
kingdom, & inde ſeu de aliguo inde Vaſe Vini prediet diſonerat 
two ton of wine, vis. one ton of wine thereof before the maſt 
of ſuch ſhip or veſſel, and the other ton wizi inde behind the 
maſt eju/dem Navis five Vafis; and the king fo ſeiſed of the 
ſaid priſage, before the time of the coming of the two tons to 
the hands of the defendant ſuppoſed by the plaintiff, wiz. 21 
Seßt' An. 5. the king by his letters patent, &c. ſhewn to the 
court, £fc, granted to Sir Thomas Waller. the office of chief 
butlerage of him, his heirs and ſucceſſors Regni ſus  Anplie, 
with all fees, Ic. and him made and conſtituted chief butler, 
Habendum, c. for life, to be executed by him, ar his deputy; 
and further the defendant ſaid, that the chief butler for 4 
time being had uſed, and been accuſtomed by himſelf, or his 
deputy to collect and receive to the uſe of the king, c. the 
ſaid priſage due; and further, that the ſaid 13 Aer Anno 7. 
guedam Navis with twenty ton of wine onerat arrived at the 
city of Exon aforeſaid a Partibus tranſmarinis, wiz. a Villa de 
Burdeauæ in France; and that at the ſaid city nine tons and 
a half of the ſaid twenty tons, being the wines of the plaintiff, 
aadtunc eæonerat fuerunt ex Navi præd, whereby two tons of 
the wine aforeſaid were due to the king pro Friſagio of the ſaid 
twenty tons, by reaſon whereof the defendant Tempore que, 
&c. being lawful deputy of Sir T homas adtunc & adhuc chief 
butler, Sc. & per ejus præceptum the ſaid two tons Vini præ- 
didi pro Priſagio the ſaid 13 Apr Anno 7. fupradid at the city 
of Exon to the uſe of the king took and carried away, and them 
to the uſe of the, king converted and diſpoſed, as he lawfully 
might, which is the ſame converſion, &c. to the uſe of the 
defendant as the plaintiff ſuppoſed, & Joc paratus, &c. on 
which the plaintiff demurred. And four exceptions were 
moved to the plea in bar. 1. The defendant ſhews that 
the plaintiff unloaded but nine ton and a half, and the de- e 
fendant pretends the cuſtom of priſage to be out of every ten £ 5 
ton unladen to have one to the uſe of the king; therefore of 
his own ſhewing he cannot juſtify the taking of two tons, 
becauſe he does not ſhew that twenty tons were unladen. 
2. The defendant does not ſhew, that he took one ton before 
the maſt, and the other ton behind the maſt ; yet he ſhews 
the king's duty for priſage to be in ſuch ſpecial manner; and 
where a cuſtom preſcribes an order and. form of any thing to 
\ be due to the king, he ought to juſtify accordingly, otherwiſe 
it is not good. 3. The defendant does not traverſe the con- 
verſion ſuppoſed by the plainriff, for that is a converſion in the 
defendant himſelf, and he juſtifies a converſion to the uſe of 
the king, which is another converſion than that with which 
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pleaded, and not 
dy way of title. 


4 Taft. 30. 


2 * 5 
q CEN. : 9 : 2 fn pony NN 

II 1 | 3 . NR | | 

1 * 8 * 3 A . * 0 

205 2 > 


' chedeſtadoas is charged. 4. TheidefordaneYord-nov thew 


this office of chief butler to be an antient office, ro which an 


uſage or euſtom may be annexed by continuance of time, but 
ſhews only the king's grant of ſuch office to Sir Tho. V aller, 
which ſhall be intended a new: office, to which no cuſtom to 
collect priſage can belong; and alſo the defendant does not 


ſhew haw he is made deputy: but yet it was reſolved per tot 
Cur? that the plea in bar was good, and judgment was given 
aga inſt the plaintiff; and as to the firſt and ſecond exceptions 
it Was anſwer'd by the court, that if a merchant imports 
wines, as twenty tons, tho? he unloads but part, as nine tons, 
or four tons, yet the king ſhall have his whole priſage, wiz. 
two tons of the twenty tons imported; for if the bulk (as 
Fleming chief juſtice termed it) be once hroke, it is ſuffieient for 
the king to take his whole priſage: and ſo it appears to be by 


infinite precedents in the exchequer. It was likewiſe held per 
Cum, that altho in point of prerogative there is due to the 


king one ton before the maſt, and another behind the maſt, 
yet it is not of neceſſity that the king ſhall take his duty in ſuch 
farm, but he may take which two tons he pleaſes; for two 


tons are due by law, and that is the ſubſtance, otherwiſe ie 


would be miſchievaus; for that ton, which is this day before 
the maſt, may by rhe ſubtilty of the merchant be tranſpoſed to 
be the third or tenth, or the laſt ton in the ſhip: and there- 
fore, if the merchant at one haven unloads but one ton, the 
king by his officer ſhall there immediately ſeiſe his priſa ge, 
otherwiſe the merchant might by fraud oblige the king's 


officer to follow him from port to port throughout England, 


which would be inconvenient. As fo the third exception, it 
was held pen Curi am, that he need riot traverſe the converſion, 
nor plead to it in other manner than he has done. 1. Be- 
cauſe the coming to the hands, and intermeddling with the 
two tons ſuppoſed by the plaintiff, is confeſſed by the de- 
fendant to be to the uſe of the king, and that is the matter in 
law on the plea in bar, which the court is to adjudge; and 
the matter in law ſhall never be traverſed. 2. If the ſeiſure to 
the uſe of the king ſhall not be adjudged lawful by the de- 
fendant, then he himſelf ſhall be adjudged: guilty of the 
converſion, becauſe he has acknowledged in point of judgment 


a poſſeſſion of the goods, and an intermeddling with them. 
As to the fourth exception, it was reſolved, that althongh it is 
not ſhewn, that the office of the butlerage is an antient office, 
yet it is ſufficient, for the defendant has alledg'd the king's 
leilſin of the priſage of wines to be an eſtate in Re in Ture Co- 


rene, and then ex Neceſ/ttateas antient as the duty is, fo antient 


Mall the office to collect it be intended; for it does not conſiſt 
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with the royal dignity to collect it himſelf; and alſo in this 
caſe, the title of the office is not in queſtion, but an excuſe 
of the ſeiſure of another's goods for the king's duty: And it 
1s not neceſſary to ſhew that the defendant is made deputy, 
vis. by parol or by deed, becauſe 1. The defendant does nor 
claim any intereſt, but juſtifies all in another's right, viz. in 
the right of fir Tho. Walter ; and alſo he has ſaid, that he was 
git deputat, which is ſufficient to inform the court, that 
the defendant had a ſufficient privity and authority to take 
and ſeiſe the priſage. Quod wide in the reaſon of Boitgn's 

caſe 3 Co. 44. b. Telverton was of counſel with the defengant. 


Farmer ver/us Hunt: 


Hf Reſpaſs for chaſing of cattle in ſuch a cloſe : The de- 
fendant juſtified damage-feaſant in his freehold : The 
plaintiff replied and ſhewed a grant of common in the place 
where, Cc. by the defendant to the plaintiff; and that the 
defendant erected there after the grant a ftach of corn, and 
the plaintiff put in his ſheep to uſe the common, and the 
defendant chaſed them out, &c. But Note the plaintiff did 
not ſay in his replication (in pleading the grant of the com- 
mon by indenture) prolat kic in Cur. And by all the juſtices 

the chaſing of the ſheep by the defendant is not lawful, for 
by fuch means he 26 defeat his own grant ; for by the 
grant of the common in ſuck place, the grantee may uſe 
the whole place for common; and then when the grantor. 
_ erects a ſtack of hay on part of that place, now that tends 
to the diminution and weakening of his own grant, which 
ought not to be; but the cattle may. range over the. whole 
place, and eat the hay without doing any wrong; for the 
wrong began in the grantor, who. is the. defendant, of which, 
he ſhall not have advantage, and as well as: he erected one. 
ſtack of corn, he may erect twenty, and fo the cattle will 


have no liberty to feed there; but becauſe the plaintiff did 


not ſhew ro the court the indenture of the grant, which is 
the ground of his title, for that reaſon judgment was given 
againſt the plaintiff, ED 
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ii Sadock verſus Burton, 
3 1 Bolſt. 103. HE Plaintiff demanded an account of the defendant ex 

i Account. que fuit Receptor, of ſuch a jewel in Specie, ad Merchan- 1 
4 oy _— dis andum to the profit uf the plaintiff, and an account indg 2 
3 n reddend', and on iſſue, never his receiver, it was found for C 
| uh the plaintiff, and auditors aſſigned, and the defendant pleaded \ 
1 i in diſcharge of the account, that he apud Barbary in Parti- : 
„ 4 Bus tran/marinis fold it to one F. S. for 40. (whereas the 
WW plaintiif ſuppoſed the value of it 1007.) and upon this plea 4 
I the plaintiff demurred; And it was adjudged for him ; for 
I firſt, when goods are deliver'd to merchandize, he who re- 
| J ceiyes them ought not only to anſwer the value of the goods, ; 
F | but the increaſe and profit, which might ariſe thereby, as | 
5 21 H. 6. 55. is; and here he does not anſwer for any increaſe | 
Ul and profit of the 4ot. Alſo it is not ſufficient for a factor ta | 
WW ſay, that he fold the goods and jewels to J. S. for 407. ge- I | 

5 nera'%y, but he ought to ſhew by what means the plaintiff | 

| | can come at the gol. wis. that he took a bond or other ſe- 

if 1 curity of J. S. for the money ; for it would be miſchievous to 

i} BS ſend the plaintiff beyond fea to ſeek J. S. it is like iſe con- 

i 


trary to the truſt and n repoſed between the merchant 
and his factor; for if the factor ſells them to one who is 
worth nothing, or cannot give ſecurity for them, it ſhall reſt 
on his loſs, and not in diſadvantage of the maſter. Another 
reaſon here was, becauſe he has pleaded ſuch a plea. as is not 
triahle; for he has ſuppoſed the ſale to be apud Barbary in 
partibus tranſmarinis; and if the plaintiff would traverſe this 
ſale to J. S. the jury here cannot try it, becauſe the whole 
fact is laid to be beyond fea. Puod Nota. Yelwerion was 
of counſel with the plaintiff, f 8 5 
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of the condition the defendant is bound to ſtan 
award of four alſo: But it was adjudged per totam Curiam, 
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Paſch. 9 Ja c. B. R. 
Sallowes verſus Girling. 


E B T on a bond, the conditian was to ſtand to the 
award of A. B. C. and D. of all actions, quarrels and 
demands, c. Ita quod the ſaid award be made in 


- writing before ſuch a day by the ſaid A. B. C. and D. or by 


any two of them under their hands, Cc. The defendant 


pleaded that the ſaid A. B. C. D. or any two of them nullum 
fecerunt Arbitrium. The plaintiff replied, that A. and B. two 


of the arbitrators before the day by writing under their hands, 
Sc. made an award, and ſhewed it to the court in certain, 
and alligned a breach in the defendant for non-payment of 
31. at a day paſt limited by the award. Upon which the 
defendant demurred. And ir was adjudged for the plaintiff 
in which the ſole queſtion was, whether the award made b 

A. and B. only, without the others, be good or not ; D 
as the ſubmiſſion was to four by name, and in the premiſſes 
to the 


that on conſideration had of every part of the condition the 


award made by two only is good; for arbitrators are made 


Judges by the conſent and eledtion of the parties, and here 


it appears, that the parties fixed their truſt not in all four 


jointly, but conjunchim & diviſm; fo that the ita quod, Oc. is 
an explanation of the whole condition, that they four or any 
two of them might arbitrate all things between them; and 
ſo much appears 2 K. 3. 18. 5. where two of the one part, 
and one of the other part ſubmit themſelves to the award of 
J. F. by this ſubmiſſion J. S. may as well arbitrate any cauſes 
between the two parties of the one part, as between them and 


the third, becauſe in the intent of the parties the end of their 


ſubmiſſion was to have peace and quiet. And 4 E. 4. 40. 4. 
the condition of a recogniſance was, Si T. Afon ftaret 
obediret the award of four by name, three or two of them 


de omnibus, Ec. that then; and it is all one where the di- 


viſion of their power comes altogether, and where it follows 
the ita quod; for till the ita quod, Sc. comes, the condition 


is not perfect, for the whole condition is but one fſenzence. 


Quod Nota. Telverton was of counſel with the plaintiff. 
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Cro. Jac. 277. 
1 Brownl. 77 
112. | 
1 Bulſt. 123. 

Debt on an 
Award. 

Stra. 116. 
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Power of 
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tors may be 
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Bradley ver/us Banks. 
TRE „ FN an appeal brought by Elig. Bradley the wife of Fr. Brad- 
. f 17 of the death of her huſband againſt R. Banks who came 
plca of Au- in on the exigent, the defendant appear'd and crav'd Oyer of the 


trefois convict 
and not guilty 
of the felony 
and murder 
aforelaid is not 
bad. 

1 Buiſt. 14 
Cro. Jac. 283. 
Kelynge. 94. 
Com. Dig. 371. 
2 Hawk. P. C. 
284. 835 · 


Ls Kay. I 269, 


writ and of all the mean proceſs, which was enter'd on record 
in hec Verba. Where it appear'd that the wound and death 
of Fr. Bradley were 25 Ofobr' Anno 6. & 29 Funii 7. the writ 
of appeal was brought returnable Yuind. Mick after, where in 
fact it ſhould be returned a Die Sancti Mich“ in 15, Dies, 
which is 16 Oder 7. the Capias on this writ bore Tefte 23 Oc- 
tobr 7. where it ought to have the Tee of the firſt writ re- 
turned, vis. 16 Octobr' 7. And this Capias was return'd Of 
Hill after, which was 23 Fan. 7. the firſt day of Hill Term, 
and the exigent on this Capias bore Teſte 24 Jan which ought 
to have been 23 Jan v. the ſame day of the Capias return d. 
Alſo the exigent was returned @ Die Sandtæ Trin' in 15 Dies, 
which is 20 Junii after, and the Allcat Com', which iſſued 
thereon bore Tefte 21 Junii, where it ought to have been the 
Teſte of the exigent returned. Then the plaintiff having de- 
clared in her appeal, the defendant pleaded that at the general 
Gaol delivery at York before commiſſioners aſſigned he was 
indicted of the felony compriſed in the appeal, and arraigned 
and found guilty of manſlaughter, and had his clergy, Prout 
patet by the record: And further ſaid, that nullum Judicium 
was given on the premiſſes, and took all the material Aver- 
ments, c. Fr guod Feloniam & Murdrum ræd' the defen- 
dant ſaid that he was not guilty, and thereof he put himſelf on 
the country, &c. upon which the plaintiff demurred. And it 
was adjudged per tt Cur pro Def. In which it was firſt agreed, 
that no appearance by the defendant in appeal will aid any 
diſcontinuance of the ſuit, but error in the mean proceſs is 
ſalved by an appearance after, as 9 H. 5. 2. in appeal the ſhe- 
riff returned on the exigent Cepi Corpus, where it ſhould be 
exig! feci; and the defendant appeared, and was acquitted, 
and prayed damage; and it was moved that he ſhould not 
have it, becauſe he was not lawfully acquitted by reaſon of 
the ercor in the return of the ſheriff ſupra; yet it was ad- 
Judged, that he ſhoud have damage, becauſe the founda- 
tion of the ſuit, vis, the writ of Appeal, and all the proceſs 
which iſſued at the ſuit of the party, was good and right. 
But in the caſe ſupra ſeveral diſcontinuances appear on the 
record; for although the law gives this writ of appeal, as 
a means to be juſtly revenged for the death of the huſ- 
band, yet it ought to be inſtantly purſued, without any 
negligence in the plaintiff; for becauſe this ſuit threatens 
death to the party, therefore it ovght to be in all points 
| {iricily 
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ſtrictly purſued, and by the law there ought to be no mean 


time nor ſpace in an appeal between the return of the 


writ and the iſſuing of the Capias, nor between the return 
of the Capias and the iſſuing: of the exigent : Wherefore it 
appears otherwiſe here; for there is 7 days ſpace between 
the return of the writ and the exigent awarded, the one be- 
ing 16 Od. an. 7. and the Capias being 23 Of. the ſame year, 
wi here the Tefte of the Capias ought to have been the ſame 
16 O. that the firſt writ was returned, and where the Capias 


is returned Oct. Hill. 7. which is 23 Fan. the exigent thereon 


did not iſſue till 24 Jan. the ſame year; ſo that there is a 
day omitted, for the exigent ought to have the Te/fe 23 Fan. 
the ſame fault appears in the Allocat' Com which iſſued on 
the exigent return'd, for it bears Tefte 21 2 anno 8. where 
the exigent was return'd 20 Funii the fame year, fo that 
there appears the negligence of a day; for all which rea- 
ſons the court agreed that the appeal was diſcontinued, for 
there was lacheſs in the plairtiff in ſuing forth every mean 
proceſs by ſkipping of days, where every proceſs ought in- 
ſtantly, and without any mean time, to iſſue the one after 
the other, and ſo is Mr. Stamford, and all the precedents in 
the king's bench. Then the plaintiff moved, that the defen- 
dant's plea was not good, becauſe after the conviction pleaded 
on the indictment, he pleads to the felony and murder a- 
foreſaid non cul, which is no anſwer to the plaintiffs de- 
claration, which has ſuppoſed the defendant's 97 to be ho- 
micide only and not murder; but fer Curiam the plea was 
reſolved to be good for three reaſons. 1. Becauſe ex nece ſſi- 
tate Furis-the defendant need not plead at all to the country, 
where he has pleaded a good ſpecial plea before, for this plea 
to the country added to the other plea is but in Favorem 
Vitæ, and the defendant may hazard his life on the firſt plea 
if he will. Quod vide 7 E. 4. 15. & 14 E. 4. 7. and here the plead- 
ing of the conviction with the clergy allow'd is a good bar in 
this appeal, as it was adjudged in the like caſe 33 El. in an ap- 
peal between Wrot and Wigs; and 20 El. in an appeal between 
Burgh and Holcroft, quod wide 4 Co. 45, 46. and hen the plead- 
ing over to the felony is mere trifling. 2 The word [Mur- 
drum] in the plea is idle, and the word (Felaniam) is the prin- 
eipal word, which will make his plea refer to ſuch manner of 
felony, as the plaintiff ſuppoſes in him. 3. The word (Wur- 
drum) here cannot be taken but for homicide; for if there be 
not malice prepenſe in the fact committed by the defendant, 
alrho' the indictment or the appeal ſays, that the defendant 
murdravit ſuch a man, if it does not ſay Malitia precognitatu, 
it is but manſlaughter, fo that the word (murdrawit) is indif- 
ferent to expreſs manſlanghter, as well as murder, if it. has 
not other words joined with it, Quod Nota. Lelverton was of 


counſel with the deſendant. 


Trin. 


If the Capias 

is not teſted on 
the very day the 
writ of Appeal 
is returnable 

it is a diſconti- 
Nuance. 

178. 3 Bac. 
Abr. 273. 1 
2 Hawk. P. fo 
280. 428, 426. 
Co. Lit- 328. 
(a.) | 
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Not guilty 
to the Mut- 
der is a good 


Plea in an 


Appeal. 
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1 And. 68, 
Salk. 63. 
Comb. 410. 
Kel. 89. 


Cro. Jac. 28:1, 
* Brownl. 
11 3. ; 
1 Bulſt. 156. 
Debt. 
Condition to 
perform 
Covenants, 
Payments, 
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1 Bac. Abr. 
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Briſtoe verſus Knipe. 


TN EBT ona bond of 300!. the condition was to perform 


all covenants, clauſes, payments and agreements con- 
tained in a deed poll of the fame date, made by the 
plaintiff to the deſendant. The defendant ſhewed to the court 
the deed poll in her Verba, in which was contained a grant, 


and bargain and ſale of certain land made by the plaintiff to 


the defendant for 100). paid, and 200). to be paid afterwards; 


in which deed there was a proviſo, that if the defendant did 
not pay for the plaintiff to J. S. gol. to J. D. 40. Eft. at 


ſuch a day, that then the grant, bargain and ſale ſhould be 
void, Fc. and on a plea by the defendant that he had per- 
formed all covenants, Cc. contained in the deed, the plain- 
tiff aſſigned the breach in non-payment of - 40/. at a day ac- 


cording to the proviſo; en which the defendant demurred, 


and it was adjudged pro Defend” per totam Curiam : For the 


condition of the bond does not oblige the defendant to per- 


form other payments than ſuch which the defendant is bound 
by the deed to perform ; for the bond was made but for the 
ftrengthening of the deed, and the deed does not require any 
compulſory payment to be made, but leaves it to the will of 
the defendant either to make ſuch payments compriſed in the 

roviſo, or in default thereof to forfeit the land to the plain- 
tiff; ſo that the intent of the parties was not to make the bond 
and the condition of it repugnant, and contrary to the deed 
poll of bargain and ſale, as that the payment of the gol. to 
J. F. which is made voluntary. by the deed poll, ſhould be 


made com pulſory on the bond, but the word (payments) in 


the condition of the bond ſhall have relation only to ſuch 
payments compriſed in the deed poll, which will be compul- 
ſory to the deiendant and not otherwiſe : And becauſe neg- 
left of payment of the 4o/l. to J. S. which is affigned for 
breach, is mm its own nature voluntary, to be paid by the de- 
ſendant or not, to which the condition of the bond cannot in 
any reaſonable conſtruction extend; therefore it was adjudged 
againſt the plaintiff. Pusd Nota. T. elverton was of counſel 
with the plaimiff. 


Roſſe 


* . r 


FF 1 ww 


* we 


N Ca” rt 
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Roſſe verſus Pye, 


HE Plaintiff alledged the conſideration to be, that in 
1 conſideration the plaintiff had enter'd into a recogni- 
ſance of ſuch a ſum with the defendant, on condition, that N 
defendant ſhould make his appearance, ec, at the next at- 
ſiſes ta be held before the juflices of gaq'-delivery for the 


county of Suff. Ac. the defendant promiſed to appear at the 


ſaid general gaol felivery, Ec. and to ſave the platatiff harm- 
leſs from his-recognizance, c. and fhewed that the defen- 
dant did not appear, Ef. nor had ſaved the plaintiff harmleſs, 


to his damage, &c. The defendant pleaded, that before 
the next general gaol-delivery after the recogniſance made, 
Dig. 12 Fehr ſuch a year, he ſued out of the king's bench, 
„ Cs e e | , 


d to the juſtices of aſſiſe in the county 


© 


of Suff. by the name of juſtices of the gaol-delivery to remove 


the ſaid recogniſance, and ſhewed that at the aſſiſes held in 


ſuch a county, vis. Suff. ſuch a day and year, he deliyer'd 
the Certiorari to the lord Coke adtunc one of the juſtices, of 
aſſiſe; and further ſhewed, that the plaintiff ad not been 
damnified by the faid recogniſance, &c. upon which the plain- 
tiff demurred in law : And it was adjudged for the plaintiff for 
two reaſons: 1. Becaufe the defendant does not ſhew in his 
bar, in what place the afliſes for the county of Suff. were held, 
and that is iſſuable; for if the plaintiff would reply, that the 
defendant did not deliver the Estior rf to the lord Coke, it 
could not be tried for want df alledging the 1 755 from whence 
the venue to try it ſhould 'come. 2. 'The defendant ought ta 
haye thewn exprefly, that he did appearat the aſſiſes; for other- 
wiſe the recogniſance is forfeited, and the removal of the re- 
cogniſance by a Certiorari does not diſpenſe with the appear- 
ance of the party; for altho' the writ, by which the recogni- 
ſance is to be removed, is the command of the king, yet the 
purchaſe of ſuch writ is the act of the defendant, and he by no 
ſuch flight can fave his recogniſance; for if a man is bound to 
appear at Uras Santi Mich. coram Doming Rege, a\tho” at the 
day the term is adjourned by the king's writ, yet the party at 
his peril, in ſalvation of his bond, muſt appear and procure 
his appearance to be recorded, otherwiſe lie forfeits his bond, 
4 E. 4. 21. a: a fortiori here, becauſe the defendant ſhall not 
rake advantage of his ſubterfuge of Juſtice : Then @ conſe- 
quenti ſequitur, that the recogniſance being forfeited, the 
plaintiff has cauſe of action; for altho' the recogniſance is 


never ſued, yet the plaintiff is ſubject every hour to be ſued 


thereon: And this was the opinion of the whole court. Tel. 


verton was of eounſel with the plaintiff. 


* 


Lucas 


' Cro. Jac. 261, 
1 Bulſt. 2589. 


Aſſumpſit. | 
2 Hawk. F. C. 
418, dart 2 


The Condi- 
tion to ap- 
pear is not 
ſaved by re- 
moving the 
Recogni- 
fance by 

Ce tiora ri. 

1 Hawk. P. C. 
288. 

2 Hawk. P. C. 
418. 

4 Bac. Abr. 677. 
679. 655 · 


18 E. 4. 27. b. 
Br. Condit. 165. 
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Lucas verſus Fulwood. 


$3: =, 5 "5 E Plaintiff enter'd his ſuit in Placito Debiti, and de- 
ben 81. 1 clared that the defendant reddat ei gol. de annuali 
Declaration  Fedditu quos ei debet & injufte detinet, and ſhewed in his de- 
in Nature o Claration the deed of the grant of the ſaid rent for years. 
| 8 wv wing at ſeyeral days out of the land, with a clauſe of 

unity is diftreſs ; and e Quod Def. Sub ſtraxit at ſeveral days 


2 
* 


the plaintiff took his Venire ſacias in placito' Debiti, and had 

a verdict : But it was adjudged, 9 guer Nil capiat per Bil- 

lam; for the plaintiff's declaration ſhews, that he demands an 

annuity, which is contrary to the entry of his plaint in pla- 

15 | cito Deblei; for in debt a man can never declare; Quod 
Gro, KI. 3 Def. ſubſtraæit annualem Redditum, hut this word (fſubſtraxit) 
manifeſts to the court, that the plaintiff does nat demand the 

rent as a debt, but ag an annuity, ſo that he enters his plaint 

In nature of a debt, and declares in nature af an annuity, 

which is repugnant in ſe; for he ought to have ing writ of 

Mi N ſeveral and diſtin judgment otherwiſe, and in an- 
1 other fort, than he ſhall have in a writ of debt ; for in the 
# annuity he ſhall have judgment of the arrearages pending the 
+ R but in debt he Wall not have ſuch judgment, but orfly 


for the ſum demanded. Quo Nota. per totam Curiam. Tel. 


verten of counſel with the defendant. 


Mich. 9 Jac. B. R 


A. ln Spenſer 2 Woodward verſus the Earl of Rutland. 


ward in the common pleas in an action on the caſe. 
for diſturbing the earl to hold a court in ſach a manor, 
Sc. upon which they brought error in the king's bench, 
and before the errors diſcuſſed Woodward died: and the 2 
tion was, whether by the death of one of the plaintiffs in 
the writ of error the writ be abated? For the earl pray'd 
execution of the firſt judgment. And it was adjudged, that the 


0 0 A. ” 1 ha J | 
$0 CD 138 +] ritt of etror is abated, and that the earl is put to his Sire fac. 


2 Keb. 520, 


wa 113. 


annualem Redditum prædictum; and upon Mi debet pleaded, 


Error, - HE Farl of Rutland recover'd againſt Spenſer and Mood 


894. againſt the executor of him that is dead, and that for four rea- 
Comb. 263, ſons; 1. There is a difference between death before judgment 
3 1 | = = ant 


wh „ k% 23. 0 


* 


a ** 
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2 


and after judgment as in treſpaſs ; againſt two or three, one 


dies pending the writ, yet the writ ſhall not abate, as 4 H. 7.2. 
2 H 6. 15. 44 E. 3: C 47 E. 3. are; for the treſpaſs in itſelf 
is ſeveral, and their plea of Non cu is ſeveral ; for the one 


_ be acquitted, and the other may be condemned; other- 


wiſe where one of the defendants dies after judgment, and a 
writ of error brought, for now by the judgment, that 
which was ſeveral is made joint; and the judgment of reſ- 
titution ought to be according to the. loſs, vis. that both, 
ſhall be reſtored to that which they loſt, and ſuch judgment. 
of reſtitution cannot be to a dead perſon. 2. The writ of error 


Where the 

Deatn of one 

of the Plan- 
tiffs in Error 
ſhall abate x.) 
the Writs 


ys 


is but a commiſſjon between two of the one part and the earl 


of the other part; and therefore by the death of one the power 
is determined, quod wide 2 R. 3. 1. 3. Altho' the writ of error 
is but to diſcharge the plaintiffs, yet if the judgment be af- 
firmed, the charge will fall-on the executor of him that is 
dead, and does not ſurvive to the other ; and therefore the 
executor of Woodward muſt be made party, that he may plead 
in ſalvation of the teſtator's goods. 4. The law compels the 
defendants to join in the writ of error, for the one alone can- 
not- have error, altho' Forteſcue 35 H. 6. 19. is to the contrary ; 
then the law, which qbliges their joining in the ſuit, cannot 
conftrue,' but that by the death of the one there is an altera- 
tion, and the difference is between the death of the one after 
error brought, and the releaſe of the one after error brought; 
quod vide Ruddock's caſe 6 Co. 25./a. but as 11 R. 2 Brief 638. 
in Audita querela by two, the one dies, yet the writ ſhall not 


abate ; for 1. This ſuit does not touch the firſt judgment, but 


is founded on matter of a latter time. 2. The end of the ſuir 
is to diſcharge their bodies, and the body of the one is not the 
body of the other; and therefore his death will not abate it. 
Quod Nota, Per totam Curiam, præter Yekverton Juſtice. 
Telverton was of counſel with the plaintiffs againſt the earl. 


Wallop verſus Darby, 


N Non cuÞ pleaded the jury gave a ſpecial verdict, vi. 
| that Jo. Browne was ſeiſed in fee of the place where, c. 
and held it in ſocage, and deviſed all his lands in Anglia to F. 
his ſon and his heirs ; and if he died without heir of his body 
then his lands in Culver, &c, ſhould be to J. B. his nephew. 
in tail; Item I give my land in F. to S. my Nephew in fee, the 


deviſor died, S. died, and Jo. the ſon ſurvived, and died with- 


out iſſue; and the queſtion was between the heir of J. B. and 
the heir of S. And it was adjudged that the heir of S. ſhould 
have the land; for when the deviſor gave all to F. his ſon 

Ke 2 in 


Ante 3, 4 


Cro. Jac, 19. 
Raym. 453» 
1 Com. Dig. IS 
3 Com. Dig, 27, 
4 Pac · Abt. 5 


666. 


CTo. Jac. 2 90y 
Treſpaſz. 


Dough. 26g, 
508. 780. 

3 Term. Rep. 
84. 143. 
Conſtruction 
gf 2a Deviſe. 
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in tail, and afterwards hy another clauſe in the will gave 
the land in one vill to S. that is an explanation of his in- 
tent, that Fe. ſhould have all præter the land in the vill ap- 
pointed to S. and in this caſe by Williams juſtice, they are not 
Jointenants, but ſeveral tenants; but if it had been all given 


2 Vern, 209. 

I Salk, 15%, 
2 Atk, 7 , 5939 

2 Ven. 418. 

1 Ld. Ray tm. 441. 

Cow p. 34. By 

130, 188. 


Doug, 3 . 75. 


to F. and by another clauſe in the fame will all had been 
STE given tõ S. there they are jointenants by the intent of the de- 
Vide 1 Int. viſor; Qued fuit 1 But in this caſe by the better opi- 
112. b,. nion of the court, S. took but by way of remainder after 
2 El. 9 the death of J. without iſſue; for the word [Item] I gige, 
* "wok tc. depends on the precedent words; and S. ſhall be in the 
844. ſame condition as J. B. the nephew would be for the eſtates 
i Peer. We, limited to 7. B. and S. are intirely conjoined to the limitation 
Ko N N of the eſtate of J. the ſon, uig. after his death without iſ- 
* 5 fue. Su Nets. * | | 


— 


7 Tampiam verſus Newſam and his Wife. 


6 Bac. Abr, || N 4Jump/t by the plaintiff againſt New/am and Bridget his 
$23 4 wag I wife, after an imparlance taken by both the defendants, 
well on 


Deviſes 626, | 
Cr. Jac, 288, 


the record was ad guem diem tam prædictus the plaintiff by 


his attorney, guem prædichi Jo. & Bridgetta by their attor- 


z 3 ; / 
8 n Pay >< ard en i one” - aliens ll ts wood. 4 Hen? «> Aa Vas AA © A 


Aſſurr pſit. ney veniunt, & predifa Bridgetta dicit, quod ipſa non 4ſ. | 
Bepleader ſumpſit; and thereupon they were at iſſue, and it was found 
i * for the plaintiff, but he could not have judgment, but a re- 


Salk, 217. 
1 Show. 386, 


pleader was awarded per totam Curiam 1. Becauſe the de- 
fendants do not make any defence, for the record ought ra. 


Lutw. 9, have been, guod predidi Fo, & Bridgetta weniunt & defendung 
9 vim & Injur guandg, Hg. for by the courſe of law, before 
3 Bur. 297. the party pleads in bar, he ought to defend the tort ſuppoſed 

| by the plaintiff: and this is not a miſpriſion of the clerk, but 

Cc. Jac. 330: a failure in point af ſubſtance. 2. It appears that the plea 


2 Ro. Rep. 90. 
Cr: }ac. 239. 


Hedi; 10 f 


pleaded is the plea of the wife only, and ſhe alone cannot 
plead without her huſband, but both of them ought to join 
in plea; and therefore the record ought to be, Quad prædicti 
Fo. & Riidgetia dicunt, quod ipſa Bridgetta non aſſumpſit; 


the like caſe was between Chomkey plaintiff againſt Apſley and 


his wife in an action for words ſpoke by the wife, where the 
wife only pleaded Non cul, and the plaintiff had a verdict, 
but he could not have judgment, but a repleader was a- 
warded for the reaſon aforeſaid. Telberton was of counſel 
— Ä ĩ³˙ 7...  -- | 
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Lilburn verſus Hern, « 


=. Aa a 


Na writ of error to remove the record out of Durhan 
where judgment final was given in a writ of right, 1t ap- 


pear'd that the demandant in the writ of right counted of his 


own poſſeſſion capiend expletins Temp Dom EP Reg; and one 
error aſſigned was, becauſe the demandant did not ſay in his 
count, within thirty years laſt paſt z for in that the ſtatute 
32 H. 8. of limitations makes the law. which limits that a man 
ſhall not demand higher of his owt poſſeſſion than for thi 


1 before ; otherwiſe if he had counted of the poſſeſſion of 


is anceſtors, for the time limited for chat is ſixty years; and 
the ſame law would be, if the demandant had counted of his 
own poſſtſſion in the time of this king generally, it had been 
good: for it * to the court judicially, that it is within 
thirty years, foraſmuch as the king has not reigned fo long: 
But ©, Elis. reigned forty years and more, and therefore a dif- 
ference. The ſecond error aſſigned was becauſe judgment final 
was given on the tenant's default on an mnparlance taken to 
a day certain, where a Petit cafe only ought to have beenaward- 


ed; othetwiſe it is where, the tenant takes a general im- 


parlance and not to a day prefixed, for there on his default 
judgment final ſhall be given, guia Tenens receſſit in Contemp- 
tum Cutie; for on u general imparlance the tenant has taken 
upon him to be always ready to defend his right, -fo are the 


precedents in the book of entries: But on a ſpecial imparlance 


to a day certain, there the tenant is not bound to appear till 
the day ; and there may be reaſon why he may excuſe his 
default, and then no laches in him, and by conſequence no 
reaſon that he ſhould loſe his land peremptorily, where the 
right does not appear to the court, and where the tenant has 


not committed any contempr. ud Nota. Per tot Cur” 


Zelvertan was of counſel with the plaintiff. 
Orde verſus Moreton. 


Rror on a recovery in Eje# firme out of the court of 
Durham z and the ertor aſſign'd was the infancy of the 
plaintiff in the ejectment, who appear'd by attorney, where he 
ouę kt to have appear'd by guardian; and upon iſſue joined on 
the infancy it was found for the plaintiff in error, vis. the in- 
fancy was found ; upon which the plaintiff pray'd that the judg- 
ment might be reverſed. To which it was objected, that the 
writ of error brought was not a ſufficient warrant to the 
court to proceed to the reverſal ; 1. Becauſe the writ of 
error is directed to the biſhop of Durham and others by 
NO | E e 2 | | name, 


_ Bulſt. 129. 


Ci. Jac. 292, 
Error on a 

Writ of 

Right. 

3 Bl. Com. 198. 
2 Bl. Rep. 1261. 


1 Show. 20 


6s. ; 
Lutw. 869. 
1 Lev. 10g, 


Cro Jac. 28646 
1 Brown]. 160. 
1 Bulſt. 16s, - 
129. | 
Hob. 138. 
Ervor in 
Ejectmeat. 
Cro. Eliz. «69s 
2 Stri. 783. 

1. Ny. o. 
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name, to remove a record of an ejectment between ſuch 


and ſuch, which was coram the ſaid biſhop and ſeven others 
by name, and the record which is removed appears to be a 
record of an e jectment before the biſhop and eight others, 
fo it is not the ſame record ſpecified in the writ ; for a re- 
cord before eight, and a record before nine cannot be intended 
the ſame record, but ſeveral; for at Durham all that are 
named in the commiſſion are joint, and not joint and feveral ; 
according to the caſe 2 Af. p. 4. Attaint was brought on a 
verdict which paſt on Oyer and Terminer, and the writ ſup- 
poſed that the verdict paſſed before four juſtices, and the re- 
cord removed prov'd that it paſt but before two; and it was 
held that they had no power nor warrant to take the attaint, 
for the writ is not warranted by the record; ſo tn error; for 
theſe ſuits are to defeat the firſt record; and therefore ought 
to agree, vig. the writ and the record; but where the ſuit ' 
1s on another collateral matter foreign, and does not trench 
to the annihilation of the record, there ſuch miſpriſion ſhall 


not be peremptory ; as 31 E. 3. Procedendo 3. Aſſiſe of rent, 


on aid prier of the king there iſſued a Procedendo, which 


made mention, that the aſſiſe was arraigned before two juſ- 


tices, where in fact it was arraigned before three, and yet 
awarded good ; for the aid prier is but collateral to the de- 
mand in the aſſiſe. Quod fuit conceſſum per Curiam. 2. This 


| writ of error is directed to the biſhop of Durham and fix 


others by name, and the return of the writ, vis. Reſponſo 
of the commiſſioners is by the biſhop and five others only, 
without making any mention of the fixth commiſſioner ; ſo + 
the anſwer is not ſq full as is commanded by the writ, and 
therefore ill : For the king by his writ makes their power to 
return their record joint, and puts equal confidence in them 


all, and therefore the anſwer ought to be by all, unleſs ſome 


of them are dead after the writ awarded, and then thar ought 
to appear by the anſwer of thoſe that are alive: uod fuit 


etiam conceſſum per totam Curiam, and the plaintiff put to his 


new writ of error de recordo quod coram nobis refidet ; for it 
was agreed on all ſides, that the yecord is well removed, 
and remains here, notwithſtanding the former miſpriſion; as 
it hath been often adjudged, where a writ of erfor iſſues to 
remove a record between ſuch parties, which was in Curia 
noftra coram Juſticiariis noſtris, although the record removed 
was in Curia Domine Elix. and & coram Fuſtic ſuis, yet be- 
ing brought into the king's bench, *tis well removed, and re- 
mains there. Oe Nota. Nelverten was of counſel with 


the deſendant. 


Woolby 


_— * — 


f ̃²˙ unh 


Woolby verſus Pirley. 7 4 


. EBT ona leaſe for years; the plaintiff derived his title Cr. Jac. 491. 
| : . cx. 1 Brownl-114, 

D by grant of the reverſion by way of bargain and fale garen 

in fee, mean from. the firſt leſſor ; and declared that by in- gate, and 

denture of ſuch a date ſuch a perſon granted, bargained and does not 

fold for money the reverſion to him in fee, which indenture few in what 

was inrolled ſuch a day according to the form of the ſtature, * 2 

and becauſe he did not ſhew in what court it was inrolled, 2 Stra. 126g. 

and the ſtatute 27 H. 8. ſpeaks of ſome ſpecial courts, and 

there is no reaſon to put the leſſee to ſuch infinite labour 

to ſearch in all courts, as well at Weftminfeer, as in the 

country with the clerk of the peace; therefore after verdict, 

Nil capiat per Billam was enter d. Telverton was of counſel 5 Geo. c. 13. 


with the defendant. 
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Sir George Savill verſus the Lord Candiſh. 


XE: HE Counteſs of Shrew/bury recover'd by verdict againſt 1 Brownl. 174. 
4 Sir George Savill, and on a challenge ex parte of the Challenge to the 
plaintiff to the ſheriff de Com', Derb', the Venire facias, &c. iſſu- COR, | 
ed to the coroners, who returned all the writs and at the 
aſſiſes at the trial a Tales was awarded, the name of one 
of which Tales was Gregory Grig fon, Sc. and on the Poftea 
returned by the clerk of afſiſe in Com B. the Tales was re- 
turned to be by the ſheriff, but in the entring up of the 
judgment it was made. per Coronatores, and the name of 
the juror on the Tales, which was Gregory, was returned by 
the clerk of aſſiſe accordingly by his true name, but in the 
roll of the judgment he was named George G. And on this | 
Judgment Sir George Savill brought a writ of error, which Error. . 
depended ten years and more, and the firſt plaintiff, which 
was the counteſs of Shrewſbury died, this matter being un- 
determin'd: And the lord Candi/h, as executor of the 
| Counteſs, revived all by Scire facias quare executionen 
255 habere non debet. And after debate ſeveral days, the 
judgment was reverſed for three reaſons: 1. - Becauſe on 
the panel of the Nomina Furat', after the twenty-four ju- 
rors named, at che foot of the pane! two names were added 
. | 04 


Tales miſ- 
named. 


. — 


” 4 . * 
* x n n 


7 Hill 9 J 4 c. BR. 


Cr. Jac, 20 


Nomina fur' 
de novo ap- 
poſit' omit- 
ted. 


1 Com. Dig · 0 


174. 


Ante U 55 


Certificate 
of the Clerk 
of Aſſiſe. - 


1 Frovnl. 
116. 
1 Pulfd. 178. 


Cr. Jac. 300, 


Debt on an 
Award. 
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of the jurors, which really were of the 7 ales, but no mention 
made that they were Nomina Jurat de nouo appoſit ſecundu m 


formam Statuti; and that ought to be; for at the common law 


the juſtices of aſſiſe could not grant any Tales to ſupply the 
defaults of the firſt jurors, but it is merely by the ſtatute 
35 H. 8. which ordains, that their names ſhall be added to 
the firſt panel; and it cannot be diſcerned to be accordingly, 
unteſs ſuch ftile and title be made ? ſupra, Nomina Furat 
de novo appofit ſetundum formam Statuti, to diſtinguiſh what 
is done by the common law, and what by the aid of the 
ſtatute. Alſo the names of the coroners ought to be added 
to the Tales in the foot of the panel, and in this caſe their 
names were only in 1 which was on the return of the 
firſt panel : And altho' ſeveral precedents were ſhewn, where 
the Nomina Furat' de novo, Ic. was omitted on the panel, 
yet the court did not regard them, becauſe, as it ſeem'd, they 


| wala filemtio, without exception. The ſecond reaſon was, 


cauſe it appear'd by the return of the Poftea, that the Tales 
were returned by the ſheriff, which is error, where the firſt 
proceſs iſſued to the coroners; and qr in the entry 
of the judgment in the common pleas it is faid to be by the 
coroners ; yet that does not aid in this caſe; for the war- 


rant of the roll is the certificate of the clerk of aſſiſe, and 


that is, that the Tales were returned by the ſheriff, and the 
coutt cannot intend otherwiſe than is certified: 3. The name 
of the juror on the Tales, which is Gregory, is made in the 


entry of the judgment to be George; and if the roll ſhould 


be amended in this point according to the certiftcate of the 
Poftea, then in the other point before, of the return of the 
Tales by the ſheriff, it is not amendable ; and ſo every way it 
was error. Per totam Curiam. 


Error, 
Bridges wer/us Einon. 


74 H E Plaimiff declared that he and the deſendant 10 Febr* 
Anno 7. ſubmitted themſelves to the award of fir Roger 


| Bodenham, who awarded they ſhould be friends, and that the 
defendant ſhould pay to the pag 1007, at midſummer fol- 
0 


lowing at ſuch a place, and for 104. unpaid he brought the ac- 
tion. The defendant pleaded in bar a releaſe made by the 
plaintiff to him of all demands, which was made 10 Apr before 


midſummer, when the debt was to be paid, and it was of all 


demands ab Initio Mundituſqg; 10 Apr), and ſhewed the releaſe 
to the court; upon which the plt. demurred. And ir was adjudg'd 


againft the plt. for altho' he ſum of money given by the award 


is not grounded on au precedent debt or contract between 


| And the judgment was at 
laſt reverſt. Telverton was of counſel with the plainti in 
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the parties, yet, per Curiam, it lies in demand immediately, Poph. 136. 
and may be aſſigned by the plaintiff's will to another, and the Ct. Jac: 1713 


executors ſhall have it, and in the ſpiritual law it is credit 


immediately, whereof adminiſtration may be granted before. 


the day of payment, if the plaintiff dies before ; although no 
action is given for it before midſummer ; for revera it is not 
recoverable before midſummer, but yet it is a duty imme- 


diately by the award; and as the award is perfect immedi- 


ately when it is pronounced, ſoare all things contained in the 
award, unleſs they are made payable on a condition prece- 
dent on the part of one of the parties ; as if the award bad 
been, thar ik the plaintiff gave the defendant at midſummer a 
load of hay, that then on the delivery thereof the defendant 
ſhould pay the plaintiff 100. in that caſe the 107. cannot be 
relenſed before the day; for it reſts merely in poſſibility and 
contingency, whether it will ever be paid ; for it grows to be 
a duty on the delivery of the hay only, and not before : And 


therefore it is like the. caſe 5 E. 4. 42. of the Nomine pang. - 


waiting on the rent, which cannot be releaſed before the rent 
is arrear ; for the non-payment of the rent makes the Nomine 
þexne become a duty: But the caſe in queſtion is like the 
Caſe Liz. 119. where a man is bound to pay money at a 
day to come, a releaſe of actions before the day cuts off 
the duty, becauſe by 7 H. 9.6. it is a duty immediately; a 


fartiori here, becauſe the releaſe is of all demands. Quad Noza.. 


Per tet Cur', Telverton was of cqunſel with the plaintiff. 


FO E Plaintiff declares, that he is poſſeſſed of an houſe in 
1 London by leaſe from ſuch a perſon, in which houſe 
there had been three lights from time whereof, Ic. by which 
wholeſome air had been receiv'd; and that the defendant is 
poſſeſſed of an houſe, and of a void piece of land or yard, 
which void piece contigue adiacet & conjungit to the plaintiff's 
houſe on that ſide of the houſe where the three lights are, 
which lights are towards the defendant's yard, and fo have 
been of antient time, and that the defendant had built a 
new houſe ſo much on the void piece of ground, quod tota- 
liter obſcurayit the plaintiff's antient lights, to his damage, 
ccc. The defendant confeſſes, that he is poſſeſſed of an houſe 
for years, and ſhews by whoſe leaſe, and that he is bound by 
covenant to pull it down and rebuild it, and ſhews that that 
part of the plaintiffs houfe: in which the lights are, contigue 
adjacet to the ſoil and houſe of the defendant, and pleads a 
cuſtom in London which warrants the rebuilding of any 
houſe on the ſame foundation, where the antient houſe ſtood 
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in height at the pleaſure of the party, and; that it is lawful by | 


F though by the rebuilding his neighbour's lights 


are ſtopped, unleſs there be ſome writing to the contrary ; and 
ſo juſtifies the rebuilding of his houſe on the ſame foun- 
dation higher than before, whereby the plaintiff's lights were 
ſtopped, as he well might; upon which the plaintiff demurred, 
and it was adjudged that the cuſtom pleaded by the defen- 
dant is a good cuſtom, for it might ariſe on'a lawful com- 


mencement or reaſon in cities or burroughs; for if a tradeſ- : 


man has ſettled himſelf in a commodious part of the city, 


where he increaſes in his trade, and his houſe becomes too 
ſmall for his company, he may build it higher for his better 


habitation, and it is well allowable, for it tends to the peo- 


pling of cities, and to the encouragement of tradeſmen in 
fuch places, and as well allowable as the cuſtom of Loon 
27 H. 6. 10. which allows covenant to be brought by the leſ- 
ſee againſt the leſſqr for not repairing the houſe demiſed, al- 
tho' the leaſe be not by indenture or other writing; for it 
will encourage tradeſmen to take houſes in leafe, when they 
know they ſhall be repaired by the leſſors; and by intend- 
ment, by this cuſtom the rents reſerved in London are the 
higher by reaſon of ſuch burden and charge which falls on 
the leſſors: But the cuſtom of a city which enables men to 
build on a void piece of land, where there was no houſe be- 
fore, and thereby to ſtop up his neighbour's lights, was held 
void per totam Curiam ; for by that means men may loſe all 
their lights, which any way come into their houſes, if they 
may be environ'd on every ſide with new houſes, and by this 
ſtratagem live in tenebris, which the law: will not allow. 
And ſo it was adjudged 39 Elig. between Mofley and Ball, 
that ſuch cuſtom alledg'd in the city of York to ſtop lights 
by building on new foundations, where no houſe was before, 
was adjudged: void. But in this caſe judgment was given 
againſt the defendant by reaſon he did not anſwer the offence: 
laid to his charge, which is the building on the void piece 
aof ground, and by that means ſtopping the plaintiffs lights; 
for the defendant juſtifies only by building on the old foun- 
dation, and thereby ſtopping the plaintiff's lights, which is 
not the matter wherewith the plaintiff charges him, but merely 


another matter; ſo the point of the plaintiff's action not an- 


ſwerd. Quod Nota. Per lotam Curiam. Telverton was of 


Counlel with the defendant. 
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J aſs for chaſing his cattle, and ſhews what, apud B. 
1 to his damage, Tc. 
in a cloſe call'd M. in S. which is his freehold, and the cat- 
tle damage-feaſant : The plaintiff replies and ſhews thatone 
B. is ſeiſed of a cloſe call'd Catley in D. in fee, and demiſed 
it to the laintiff for years, and that the defendant is ſeiſed 
of a clots .called Furſy. in fee, which contigue adjacet to the 
cloſe call'd Cazley, and that the defendant and all they whoſe 
ſtare he has in Furſy Chſe, have uſed from time whereof, 
&. to repair the fence and hedges inter Catley Cloſe & Furſy 
9255 which Furſy Chſe proxime adjungit to the cloſe call d M. 
where the cattle were chaſed ; and ſhews that the plaintiff 
put his cattle, into Catley Che to feed, which for want of en- 


cloſ . Rp into Fur ſy Cloſe, & abinde into the cloſe called 


M. C. The defendant rejoins, and confeſles the plaintiff to 
be poſſeſſed of Cathy Cloſe, nt ſupra ; and he himſelf to be 
ſeiled of Furſy Chſe, ut ſupra; but ſays that between Catley 
Cloſe and Furſy Che there is a ſmall brook, which brook at 
the fide of Curly Che hath a bank contigue adjacen to it, 
which bank the leſſor of the plaintiff, and they whoſe eſtate, 
Sc. have uſed time whereof, Ec. to. repair; and that the 


1 Brovinl. 221. 


The defendant juftifies the chaſing Treſpaſs, 


brook at the fide of Fur Claſe hath another bank contigue ad- 


Jacen', which the defendant, Ec. have. uſed, c. to repair; 
and becauſe the plaintiff had not repaired the bank on the 
ſide of Catley Claſe, the cattle eſcaped into Furſy Chſe, and 
abinde into the cloſe called M. wherefore the defendant chaſed 
them, as he lawfully might, &c, upon which the plaintiff 
demurred. And it was adjudged pro Quer; for the defend- 
ant has made a good bar, and the plaintiff a good replicati- 
on, whereby, the plaintiff has removed the fault from himſelf, 
and laid it upon the defendant for his neglect of encloſing be- 
tween Catley & Furſy; and now the rejoinder does not con- 
teſs and avoid the replication, but perplexes the matter by 
adding a point of preſcription on the plaintiff's part, that he 
ought to repair a bank between Catley and Fur on which 
iſſue cannot be taken; for then two preſcriptions will be at 
iſſue together, which cannot be any mote than two afhrma- 
tives; as 5 H. 7. 12. and alfo the matter contained in the 
rejoinder does not anſwer the matter compriſed-in the repli- 
cation but only by way of argument; and if it be true, it is 
good matter in evidence againſt the plaintiff, who is bound to 
prove his replication true; for the plaintiff ſays, that Catley 
&, Furſy contig” adjac', id eft, without any mean ſpace be- 
tween them, and the defendant in his rejoinder ſays, that 
there is a brook between Catley & Furſy ; and if fo, then non 

| | „„ : contigue 


Two Preſcripti- 
ons ihall not be 
in Iſſue. 
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eon igue adjacen!, But the defendant ought to have traverſt 
the preſcription alledged by the plaintiff, and that wonld 
make an end of the whole, Sued Nota. Per totam Curiam. 
Yekverton of counſel with the plaintiff. 


Muſgrave verſus Wharton Admin. of L. Muſgrave. 


— 


2 | { 8 a | : 2 3 Fa RE . . ko, 5 
T HE plaintiff Sir Ed. Muſgrave recoyer'd on a bond of 
1 © 2ool. againſt Leonard Mupprave, and the action of debt 


was laid in Com Cumberland, afterwards Leonard the deſendant 


died inteſtate, and Yharton took adminiſtration, and after- 


wards Sir Ed the firit plaintiff ſued a Scire fac to execute the 


judgment againlt Wharton, and laid this action in Com He ſt- 
merP, and upon pl-ne adminiſtrawit pleaded, the jury found 
160. aſſets in the hands of Wharton : And Yelverton moved 
in arreſt of judgment that this Scire fac“ ought to have pur- 
ſued its original; foraſmuch as he demands execution of the 
firſt judgment on the action laid in Cumberland; and foraſ- 
mth as the Scire fac was brought in. Weſtmorland; for this 
reaſon the action is miſconceived, for it ought alſo to be 


brought in Cumberland, according to the book 18 E. 4..5. and 


it was lately adjudg'd in Ro/ls's caſe, where H. recover'd againſt 
him 300/, by action of debt brought in Mizdleſex, and after- 


wards he brought debt on the record, and laid the action in 


Cornwall, and ſue was joined, and found againſt Rolls; 
yet for the reaſon aforeſaid the judgment was reverſed ; for 
debt on the record ought to have been brought in Middleſex 
where the record is, and where the firſt recovery was; which 
was adjudged Mich. anno 7. Put, per Cur', there is a differ- 
ence between debt on the record and Scire fac' on the record; 
for debt on the record recites the former action and place 
where the recovery was, vis. cum A, nuper in Cur' Dom' Reg, 


Sc. apud Meſim in Com Midd, Ac. So that there appears 


within the record a material variance in the proceedings: 
But the Scire fac? recites only, guod cum Arecuperaſſet ſuch a 
debt, quod quidem Judicium adhuc reftat, &c. So that no 
place, where the firſt recovery is, appears; and the court 
cunnot take notice that the Sire far” is grounded on the re- 


cord of the judgment in Cumberland, becauſe the Scire fac' is 
a diſtinct record of itfeif, not yet annexed to the firſt judg- 


ment; and the truth being, that this Scire facies was to exe» 
cure the firſt judgment, the defendant ought not to have 
pleaded Plene adminiſtravit ; for he has thereby admitted the 
Scire fac good, but he ought to have pleaded in abatement 


ef it, by thewing the firſt action to have been brought in 


Cumberland. W herefore they gave judgment for the plain- 
uff, and advifed the ſaid Wharton to bring error, and ſhewed 


their 
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their opinions clearly, that it would be #* error; becauſe * Cro. Jac. 331. 
now after judgment in the Scire fac, the firſt judgment, and Hob. 4. 
this execution on the Scire fac, make but one record, where- 

of the judges in the Exchequer-Chamber muſt take notice. 


Quod Nata, A good caſe for experience. = 
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Morgan verſus Sock. 


OO brought debt on a bond of 14/7. made by Arthur 1 Brownl. 116. 
Morgan anno 1: to him, againſt Th. Morgan his admini- _ on; 
| Rrator ; the defendant pleaded, that after the death of Ar. 8 
thur, and after Aan a en committed, vis. 10 Septembr 
anno 6 the plaintiff ſued this original againſt him, of which 
he had not notice till 24 Febr anno 6. before, which day the 
defendant was put to Exigent for non-appearance, which Exi- 
gent was returnable a Die Faſthæ in 3 Sept after; and that 
17 Febr' anno 6. which was before the notice, his letters of 
_ adminiſtration were revoked legitime by the archbiſhop, and . 
granted to Rich. Morgan brother of Arthur, which Rich. is yet 
adminiſtrator; and ſaid that he at the time of the letters 
revoked had ſeveral of the goods of the inteſtate in his hands, 
| and ſhewed what in Specie, to the value of 200. and that he 
| after the adminiſtration revoked, and before notice of this ſuit, 
| had + deliver'd them over to Richard, vis. 22 Febr' anno 6. F Vide Cro. El. 
und that he at the time of the letters revoked had fully ad- 565: 
miniſter'd all the goods of the inteflate preter the goods de- IN Car. bY, 
liver'd to Richard, Se. The plaintiff replied, that this ad- 1 


N Salk. 313. 

| miniſtration was revoked by covin berween the defendant and 15 

f Richard. And upon that iſſue was joined, and it was found 

; to be by covin ; wherefore- the. plaintiff had judgment to re- 

5 cover the debt and damages de boni, & catallis prædicki Ar- Dy. 210: a. 
bf thuri tempore Mortis ſuæ in manibus pred: i the defendant 

1 levand exiſten, &c. and upon this judgment a-writ of error 

: was brought, and it was athgued for error, that the judg- 

8 ment ought to be conditional, (vis) to recover the debt of 

8 the goods of the inteſtate ( tanta in Manibus of the defend- 

f ant exiftunt, Cc.) and. not abfolutely, But the judgment where Tndg- 
I was affirmed per tot: Cur'; for where the judgment may be ment againit 
b final and certain, it ſhall never be conditional; and becauſe Adminiſtrator 
1 it appears here by the defendant's plea, that he has 200d. in ben, Oe" 
2 his hands of the inteſtate's goods, it will be in vain to give Ante 138, 


| Ff 2 | judgment 
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Be judgment againſt him (if he has in his hands) when he him= 


ſelf has confeſſed, that he has more in his hands than will 
fatisfy this debt; and in that caſe if the ſheriff could not 
levy the debt in the hands of the defendant, he might on the 
| defendant's own ſhewing, without any danger, return a De- 
waflavit. Quod Nota. Per tot Cur, And Telverton ſhew'd 
them a precedent 1 Fac. C. B. to the ſame purpoſe. And he 
was of counſel for the defendant in the writ of error. 


Coveney verſus Wooden. 


„ * HE plaintiff declared, that in conſicleration he would 
Aſſumpit. ſuffer the defendant to occupy ſuch an houſe of his 
from ſuch a day till Mich. following, the defendant promis'd 
to ſave the plaintiff harmleſs from all loſſes which he ſhould 
ſuſtain by his habitation there in the faid houſe, and alſo that 
for every farthing-worch of damage which the plaintiff ſhould 
ſuſtain by ſuch habitation of the defendant there, the de- 
fendant would give the plaintiff 24. on requeſt. The plain- 
tiff alledged that the defendant occupied and inhabited in 
the houſe by his permiſſion, and that the ſaid houſe during 
the time that the defendant inhabited there, and before Mich. 
aſter, was burnt by fire by the defendant's negligence, and 
yet the defendant had not ſaved the plaintiff harmleſs from 
the damage which he had ſuſtain'd by reaſon of the defend- | : 
ant's dwelling there, nor paid the plaintiff 2d. for every far- 
thing-worth of lofs which he had ſuſtained, ro his damage 
40l. The defendant pleaded Non Afſumpfit, and it was found | 
for the plaintiff, to his damage 40. and yet Nil capiat per | 
Billam was enter'd, becauſe the plaintiff did not ſhew in his | | 
declaration, how many farthings loſs he ſuſtained by the burn- | 
ing of the houſe, and that is material ; for the court cannot 
intend but that the jury have given damage, as well for not 
flaving the plaintiff harmleſs, as for the farthing-worths of 
; loſs which the plaintiff ſuflained ; and that the jury ought 
| not to do without the plaintiff ſhew'd ro how many farthings 
his loſs amounted. Quod Nota. Per tor” Cur'. VYelverton was 
of counſel with the defendant. 0 


Sir Walter Chetwynd verſs Meeſon. 
Cro. Tac. 308. F HE plaintiff ſhewed, that by the king's letters patent 


Word anno 8. he was made juſtice of peace in Com Staff”, 
rr and that at ſuch ſeſſions, c. held before him and other juſ- 
tices by name, the defendant was call'd on his recognifance 
ta the king, and appear'd, and one Hickman adtunc complain'd 
to the Juſtices of the defendant's ill behaviour, and on his oath 
voluntarily, without any ſubornation or procurement of the 
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A : plt. ſwore that the def. againſt his will had taken his wife, 
1 and pray'd remedy againſt the def, which thing the def. 
| 3 not 
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not excuſing, he was by the juſtices adtunc bound de fe bene 
gerendo, and to 1 at the next ſeſſions, yet the defendant 
machinans to ſlander the plaintiff in his > 


rate 5 E1:z. for ſubornation of perjury ſpoke of the plaintiff, 
being juſtice of Peace; theſe words 2 Apr 9. Ry your means 
1 had wwrong' at tue ſjeſfrons, and there you did cauſe Hickman 
to fivear that which was untrue againſt me, to his damage 1004. 


And upon Mon cul pleaded, it was found for theplaintiff, and 


3ol. damage aſſeſſed by the jury: And per Cur the plaintiff 
had judgment; for the words tend to a direct ſcandal of the 
plaintiff in his office, as juſtice of peace; for to cauſe Hick- 
man, and to procure Hickman, to ſwear falfly, is all one, and 
a great imputation to the plaintiff, and (puniſhable, if it be 
true. Quod Nota. Jelverton was of counſel with the plaintiff; 


i 


Rice verſus Harriſon. 


: * 


"If HE plaintiff declar'd on a leaſe from Jo. Bull, &c. 
1 The defendant pleaded that the land is copyhold, par- 


cel of ſuch a manor, whereof the king is ſeiſed, and was 
ſeiſed, and that the king by his ſteward at ſuch a court grant- 


ed the land in queſtion to him in fee, to hold at will accord- 
ing to the cuſtom, by virtue whereof he was admitted, and 
enter'd, and was ſeiſed till the leſſor enter'd upon him, and 
ouſted him and demiſed to the plaintiff, upon whom he re- 
enter'd and ejected him, &c. The plaintiff replied, that 
before the king had any thing in the manor, Q, Elis. was 
ſeiſed thereof in fee in Jure Coronæ, and, before the eject- 
ment ſuppoſed' by the defendant, by her fteward at fuch a 
court granted the land in queſtion by copy to the leſſor in 
fee, to hold at will according to the cuſtom, who was ad- 
mitted and enter'd, and ſhewed the diſcent of the manor to 
the king, and that the leſſor enter'd and demiſed to the plain- 
tiff, who enter'd and was poſſeſs'd, till ejected by the de- 
fendant : Upon which the defendant demurred, becauſe he 


ſuppoſed that the plaintiff ought to traverſe the grant by 


copy alledg'd by the defendant in the bar: But, per Curiam, 
the replication is good, for the plaintiff has confeſſed and 


avoided the defendant's title by a former copy granted by Q: 


Elis. under whom the king that now is claims, and then the 
plaintiff ought not to traverſe the grant to the defendant, for 
ſuch traverſe would make the plea vitious; quod wide Helliar's 


_ caſe, 6 Rep. & 14 H. 8. - Pothin's caſe, & 2 E. 6. Dy. & Br. 
| Tit. + confeſs and avoid; for as no man can have a leaſe for years 


without aſſignment, no more can a man have a copy with- 
out a grant made in court. Puod Mi. Per totam Curiam, 
Yelerton was of counſel with the plaintiff, 


Slocomb 


ce, as juſtice of 
peace, and to make the plaintiff incur the penalty of the ſta- 


*. 


1 Biownl, 147. 
Cro. ſat. 299. 
2 Bulſt. 1. 
Trover. 


Where a Man ; q 
ſhall not tra- i 
verſe, and alſo 
conieſs and 
avoid. 


Cro. Car. 881. 
1 Wiks. 263. 
Ld. Raym 237. 


* Cro. El. 650. 
Mo. 551. 

6 Co. 24. b. 

+ Pl. ult. 
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Cro. Jac. 318. 
1 Browal. 148. | 


Ejectment. | 


Power to make 
Leaſes. | 
2 Bac. Abr. 416, 


Powell on Pow+ 
ers, 412, 413. 
Cowp. 260. 
Dong. 292, 666. 
1 Term. Rep. 
706. 


Cro. El. 8. 


Cro. Jac. 306. 


1 Browni. 149. 


Ejea ment. 


** FÄ 8 . 
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Slocomb verſus Hawkins. 


* 


| Joo ejectment on a ſpecial verdict, the cafe was; Mrs. Lut- 

1 tere/ tenant in fee of the manor. of D. levied a fine to the 

uſe of herſelf fer life, and after to the uſe of J. the elder 

ſon in tail, Sc. with power for herſelf at any time to make 

leaſes for twenty · one years, or for three lives, rendering the 

antient rent, Cc. and demiſed two parts to B. for twenty- 

one years, and before that leaſe expir'd ſhe made another 

leaſe to B. for twenty-one years, to commence aſter the for- 

mer derermin'd ; and as to the third part of the land, ſhe 

made a leaſe of that for twenty-one years after the death of 

one Carne (who in fact never had any eſtate in the land) and 

died, the firſt leaſe expir'd, and F. the ſon emer'd, and de- 

miſed to the plaintiff, and the defendant claimed under B. 

the leſſee. And it was adjudg'd pro Quer; for on ſuch power 

ſhe could not make a leaſe to commence at a day to come, 

but the leaſe-ought to be in poſſeſſion, and not in intereſt to 

commence in futuro, nor in reverſion after another eſtate 

ended; but the law will adjudge on the general power to 

make leaſes, without ſaying more, that they ought to be 
leaſes in poſſeſſion ; for if the. might by ſuch power make 

leaſe upon leaſe, ſhe might by making infinite leaſes detain 
them in remainder from the poſſeſſion for ever, which is con- 
trary to the intent of the parties, aad contrary to reaſon. Ac- 
cordingly adjudged Trin. 30 Ehz. - The earl of Suſſex's caſe 
6 Co. 33. 2. And Williams Juſtice ſaid, when he was ſer- 
Jeant, it was adjudged accordingly in the earl of E/ex's caſe 
in C. B. on a power reſerv'd by Walter earl of Efſex. Quod 
Nota. Per totam Curiam thrice adjudged. Yelverton was of 
counſel with the plaintiff. | | 


Trin. 10 Jac. B. R. 


Braſier verſus Beale. 


Na ſpecial verdict in ejectment, the cafe was; that 
() a copyholder in fee of the manor of blackthorn in Com 
Oxon', by licence from the lord demiſed the land for ſixty 
years, to M. if he ſhould ſo long live, yielding rent on con- 
dition of re-entry: The copyholder ſurrender'd to the leſſor 
of the plaintiff in fee, who demanded the rent on the land, 


Which 
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which was not paid; wherefore he enter'd and demiſed to 
the plaintiff. And without any argument by the court, it 
ſeems the entry of the leſſor is not congeable; for copyhold 
land is not within the ſtatute of conditions, neither is the 
leſſor ſuch an aſſignee as the ſtatute means; for at the com- 
mon law a copy hold eſtate is but an eſtate at will, and cufe 
tom has only fixed his eſtate to endure; which cuſtom does 
not trench to ſuch collateral things, as entries for conditions; 
for ſuch aſſignee of a copyhold being in but by cuſtom only, 
is not privy to the leaſe made by the firſt copy holder, nor in 
by him, but may plead his eſtate immediately under the 
lord. Quod Nota. Per totam Curiam, on the fir opening of 
the maiter.: Telverton was of counſel with the defendany, - 
© 70D 4976 Fe 34 | pO BITS ere 
SBrauteliſſe verſus Conſtable. 


"N Hrift.-Conffable anno 32 Elis. ſeiſed in fee of the manor 
4 of Eaft Hatfield in Com York, enfeoffed H. Remington hy 
indenture, rendering for certain cloſes, parcel of the manor, 
Gol; at two feaſts, with clauſe of diſtreſs, if arrear by 14 
days; Chr. anno 43. by indenture bargained and ſold the 601. 
tothe plaintiff for all his /eftare ; Which was - enrolled, by 
virtue whereof ſhe was ſeiſed of. the rent for the life of Chr. 
and fo ſeiſed loſt the part of the indenture; ſealed by Reming- 
ton, which the ſame day, wis. 24 Now. anno 44 came to the 
hands of the defendant by trover, who Fi & armis teared the 
feal of the ſaid indenture, contra Pacem, Ac. to her damage 
400l. The detendant. pleaded that Chr. non conceſſit the ma- 
nor of E. to Remington, rendering the rent, Ic. modo & forma; 
and therenpon the plaintiff demurred. And altho' it was 


objected, that the bar was good, becauſe it is a direct tra- 


verſe to the plaintiff's title, and deſtroys the ground of the 
plaintiff's action; for if no rent was granted, then the in- 
denture whereof the plaintiff complains does not belong to 
the plaintiff; for it paſſes to the plaintiff but as incident to the 
ſecond grant for neceſſity to make title, as the lord Buckhurft's 
caſe is, 1 Co. Rep. & 7 E. 4. 30. in aſſiſe of rent, the de- 
mandant made title by deed of a rent- charge, the tenant may 
ſay he did not grant by the deed ; becaule the iſſue is taken 
on a ſpecialty, and not on a generalty. Pigot. But in an 
alſiſe of office it is no plea, that there is no ſuch office, for 
that amounts to no more than that he did not diſſeiſe him. 
Fairfax. The fame law 45 E. 3. 1. In treſpaſs of charters 
taken, it is no plea, that he never had ſuch charters, but he 
ought to plead Non cu. So in treſpaſs of goods, it is no 
plea that the property was toa ſtranger, and not to the plain- 
tiff, becauſe he does not thereby deny that the plaintiff was 
in poſſeſſion, which is ſufficient for that action 20 H. 6. 28. 


which 


32 H. . e. 34. 


* i Show. 
284. 

4 Mod“ 80. 

3 IL. ev. 326. 
Salk. 188. 
Comb. 188. 
Bull. N. P. 16H, 
3 Term, Rep. 
398. 


1 Brownl. 222. 
1 Bulſt. 214. 
Treſpaſs. 
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not lie for the 
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an Indenture 
without a\ ſpe- 
cial Grants 


3 Con . b. 
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which bodks prove, per Curium) that the plea in bar is not 
god; for the defendant deſtroys the plaintifF's action but by 
argument, and W rene te inst Jene: by this action, but 
Bug damages for tearing the indenture 80 that the title to the 
rent is not in queſtion. Then Telwerton took exceptions to the 
d leͤclaration; 1. That the adtion is Brought for tearing the 
cCounterpart, by whick” the rent was not created, and the in- 


denture is not granted expreſly to the plaintiff, but the rent of 
60. only bargained and ſold; chen this counterpart which 
belong d to Remington did not paſs to the plaintiff as inci- 
dent, for it is not the origintÞ deed by which che rent was at 
firſt reſerved. Quad fuit cbt um by all but the Chief Fuſ- 
tice y for he ſaid, that this counterpart waits upen the intereſt; 
and is a good evidence for it. 2. It is not averr'd by the 
plaintiff, that Chri/opher, for whoſe life the rent was reſery- 
ed, was alive at the time of the tearing. of the deed ; and if 
Chriflopher was dead the deed belong & to the defendant de 
Jure, as Chriftopher's heir, for fo much appears by the plain- 
tiiff's own ſhewing, uod fuit conceſſum per Curiam. 3. The 
pjlaintiff does not ſhew any poſſeflion in fact df the deed” bin 
dy way of argument, vis. that ſhe cafually loſt it, which is 
not ſufficient ; for none ſhall have treſpaſs but he whe is in 
actual poſſefion, uod fuit conte ſſum per Curiam. 4. The 
counterpart whereof the plaintiff complains contain'd as well 
a warranty as the rent reſerv'd: And therefore without a ſpe- 
cial giſt thereof made by Chri/topher to the plaintiff, this deed 
does not paſs by law to the 5 as it is adjudg'd in the 
lord Buck/ur ffs caſe. 5. If Chriftapher "the father be dead 
the indenture has loft its force as to the rent; for by his death 
the rent is determin'd, and therefore the plaintiff ought to 
have averr'd the life of Chri/opher ; for of a deed determin'd 
no action hes. For which reaſons the plaintiff diſcontinued 
| her ſuit. Telverton was of connſel with the defſendant. 


Mich. 10 Jac. B. R. 
/ Odingfall verſus Jackſon, &c. 


. 3 | 
N _ FD JeAment z. the declaration was, that the defendants 
N | intrawerunt, & ejecit, expulit & amowit the plain- 
2 Burr. 116 tiff (in the ſingular number) and after verdict for the 
« _ \ 6h plaintiff, on Non cul' pleaded, the defendants ſhewed 
25 ys 30. the matter -aforefaid in arreſt of judgment; for the de- 
Cowp. 4079.  Claration is incertain in the point of the action, | quia neſci- 
7 Term, Rep. zur which of the defendants. ejected the plaintiff ; for the 
gy Ys 


783. Fg Iv ejectment 


2 


8 


it is but the default of the clerk; ard ſo it was. 
0 C4 elverton was of counſel with the defendant. 
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ejectment by his own ſhewing appears to be bur againſt one; 
and on this declaration alſo the juty cannot find all the de- 
fendants guilty ; becauſe by plaintiff's _— one only 
ejecied him. But, per Cu#', the plaintiff ſhall have judg- 
ment, and the declaration ſhall be mended in this point, for 
Quod Nota. 


Newhall ver ſus Barnard. 


TP E plaitriff declared for the ſtopping of three lights 


by a building in the yard of the defendant, x. to his 
damage, Sc. The defendant by way of bar juſtified the to- 


Amendment. 


1 Bulſt. 118. 
Action on the 
Cate. 


tal ſtopping of two Hun by reaſon of à cuſtom in Landen 


from time whereof, Ic. and the ſtopping of the third light 
in part, and that alſo by the cuſtom of London; and conclud- 


ed, abſque hoc, that he eft tul' aliter wel alis mods; and there- 


upon the plaimiff demutred, and it was adjudged for the 
plaintiff; 1. Becauſe the juſtification in part of one of the 


three lights is incertain, for the court cannot know in what - 


part of the light, (wis.) eaſtward, weſtward, Sc. without 


the defendant's own ſhewing. 2 Becauſe the plaintiff's de- 


_ claration is not anſwer'd as to this third light; for the plain- 


tiff has ſuppoſed totum Lumen & Aer to be ſtopped. in three 
ſeveral lights, and the defendant does not anſwer the Roſe 
ping of the third light but in part, and fo for the others he 


confeſſes himſelf guilty, and his traverſe is idle; for if he : 


does not Juſtify the whole, he is guilry in the whole, as this 
caſe is: And therefore he ought to have pleaded Non cul to 
part, and ſhewn what part, and made it certain by bounds, 
and to have juſtified for the reſidue. Wherefore the plain- 
tiff recovered by the opinion of the whole court. Telverton 
was of counſel with the plaintiff. | 


Loggins ver/us Titheton. 


: EBT; the borid on which the plaintiff declared was, 

that the defendaut acknowledg'd himfelf to owe to the 
Plaintiff, and to be bound in trigintatæ libris, Oe, but it ap- 
pear'd on oyer demanded of the bond; for the plaintiff 'de- 
clared for 3ol. wiz. triginta libris And, per Curiam, Nil ca- 
piat per Billam ; foralmuch as there is no ſuch word as !ripin- 
tatæ, and per conſeguens the party bound in no ſum, and if a 
man is bound in a bond ## (Libris) without faying iv many, 
it is a void bond. Per tatam Curiam, Dnod Nota. 
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1 Brownl. 1 175 
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Debt on Bond- 
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I Mo. 23. 
Fo. R. 408. 


ken a traverſe, uod Ed. Aſh non legawit, Cc. to her the 


„ a - * Pr de ne a * 


Doughty verſus. Fawn. 


T HE plaimiff declar d on a bond of 120/. 2 Nov. 43 EL 


| the condition was, that whereas Ed. A/h by his will in 
writing of ſuch date, had diſpofed of the guardianſhip of the 
defendant, whereof the teſtator was poſſeſſed, wiz. that ten- 
der of a marriage fhould be made by ſuch perſons whereof the 
plaintiff was one, which was done accordingly ; i therefore 
the defendant, Ec. do ſave and keep harmleſs the plaintiff, Te. 


from all charges and troubles, &c. which may happen to. 
the plaintiff, Er. for or by teaſon of the laſt will of the ſaid ' 


* 


Ed. A, or any thing mentioned in it, touching or concerning 


6ne Margaret Fawn, or any legacy or bequeſt to her given or 


" bequeathed, or thereby, or otherwiſe from Fd. Aſh to her due, 


then the bond ſhall be void. The defendant pleaded Nor 


© damnificat, Cc. The plaintiff replied, that after the bond 
made, one Martha Smith in the behalf of Fo. and Ed AA, ſons 
of Ed. Ai named in the condition, exhibited a bill againſt 


the plaintiff, Ce. as adminiſtrators of El. AA in Chan- 
cery, * for payment of the portions of the ſaid ſons ; where- 


upon the plaintiff, Cc. by way» of anſwer pleaded fully 


adminiſter'd, and in proof thereof ſhewed ſeveral payments 


by them made, and among other payments that the plain- 
tiff, Cc. had paid to Margaret Fæton named in the eon- 
dition 607. pro Legatione by the will of Ed. A to her 
due, the payment of which 6ol. was difallowed by the judg- 


ment of the court, and by the order of the court 651. in 
default of allowance of the firſt 60. the plaintiff, &c. paid 
fo Ed. Af the fon, which 601. Cc. the defendant had nor 
repaid tho requeſted, and fo ſaid quod damnificet exif”, Qc. 


upon which the defendant demurred. And the opinion of the 
- whole court, after great debate, was againſt the plaintiff; for 
the plaintiff in his replication hasalledged two things to inforce 


his damnification. 1. That the plaintiff, Tc. in his anſwer in 
Chancery allegavit the payment of 604 to Margaret Fawn for 
a legacy due to her by the wilt. 2. Thar this allegation wag 
tejected by the judgment of the court of Chancery: And nei- 
ther of theſe matters is certainly alledged, but by way of ar- 
gument and implication, and not expreſly ; for he ought to 


have ſhewn that a legacy of 601. in facto was given to Marg. 
Faun by the will of Ed. Aff; for altho in the condition the will 


of Ed. A/h is recited in the date, + againſt which recital the 
defendant cannot ſay, that he made no will, yet this ſpecial 
legacy to Margaret Fawn is not recited in the condition, but 
in generalty, againſt which the defendant, might have ta- 
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Sol. and upon that a good iſſue might be taken. 2. The 


fuit conceſſum per Fleming chief juſtice, and the other juſtices », » 


* e f Girling ver /us Baker. 
-A Man-recover'd in C. B. in debt on an Infimil computaſſet. 2 Bulſt. 33. 


ended by the ſtatute. Quod Nora. 
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plaintiff ſays, 


* 


that. this payment of Gol. was rejected by 


judgment of the chancery and it does not appear in the whole 


replicatien, where the chancery at that time was, big. at # Theloal. 
eſtminſter, or in another place, and that likewiſe is iſſuable 199 bp. 
and triable by jury, whether there was ſuch order of chan- Lutw. 306. 
cery or not; for their orders are but in paper, and are not of Ld. Raym. 333. 
record to be tried by the record, but by jury, as 38 H. 6. is. | 
And therefore the plaintiff: ſeeing. the opinion of the court L 


* 


againſt him, pray'd that he might diſcontinue the ſuit. Quod 


would not croſs him in it. Telvertoꝝ was of counſel Wich the 
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Term. Hill. 10 Jac, B. R. 


{ A The defendant brought a writ of error in B. R. and he What ſhall be a 
who recoyer'd pray'd, that he might (according to the flatute Debt * 

3 | hey 8 4 in fureties by recogntſance to pay the condemna- 2050 on 
ion, if the judgment ſhould be affirmed.” Hot; per Curiam, Error. 
this cafe" is out of the ſtarure;; becauſe the debt recover'd did Vide Show. 14. 


4 * 
* 


not acerue by any contract or other duty certain at firſt, but Comb. 103. 
merely on account between the parties, Which account has 
reduced ſeveral incertain ſums to a certainty ; fo that, be- 
cauſe the original cauſe of the action is founded on the ac- 
count, which is wholly incertain, for that reaſon it is out of 
the ſtature. The fame law in debt on an award, when the 


arbitrators haye reduced ſeveral controverſies to be recom- 


penſed by one ſum, it is a debt, but not ſuch debt as is in- 


Gill ver/us Glaſſe. 


TN debt, the plaintiff declar'd on a leaſe for years Cro- Jac. 312, 

made ro the defendant of land in E. rendering ſuch — - 9 
rent, and for ſo much arrear at ſuch feaſt, he brought the S i 
action. The defendant (the leaſe not being by indenture) 2 Wils. 433. 
pleaded, that the plaintiff Tempore Dini ni/ul habuit in ET N 
N a OO i oo +" 27 5 0s ; 
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tenementis prællictit, unde Dini ſonem prædicam facere potuit. 
The plaiſtiff replied and ſaid, Quod Tempore Bimi ſſioni: ha- 
buit bonum & 'fufffcientem flatum in Jenementit predifis, unde 
he might make the demiſe, &c. And upon that they were 
dt iſſue, and it was found for the plaintiff, who had his 
judgment a The defendant brought error, and 
aſſigned a fault in the replication ; for the plaintiff aught to 
| have ſhewn ſpecially what eftate he had, fo that it might 
appear to the court, that he had ſufficient in the land, 
Wlergof to make the leaſe. Qued fit canceſſum per Gr 
Any imperfect But yet the 8 was affirmed ;' for this defect is aided 
Iffoe aided by by the yerdict by the ſtatute of jeofails; for although the 
Verdif. | j{ſue is not fo formally joined at it ought, yet it is an iſſue 
tried, which may make an end of the matter; far it is found 
that the plaintift had an eſtate in the land, of which he 
| Might make the demiſe. Duod Noga. 


: Deuce verſus Deuce, 


Ejed men. H de 8 Acris terre, 4 Prati, 4 Paſture in B. V O. 
Lin Co Kantiæ; upon Non (ut pleaded, the jury found 
the defendant guilty in tertia Parte 4 Acr terre, and aſſeſſed 

damages, & quoad reſid mon cut. And it was moved in ar- 

reſt of judgment, that the verdict is incertain, hecauſe Non 
conflat in Which of the vills the third part lies. But aon ad 


An incertain 
Verdict aided by 


catur per Cuxi for it Il be intended, that every acre 
— Þcatur per Cuxiam, for it ſhall be intended, that every 


of land named in the declaration lies in both vills ; for ſa 
much is preſumed by the declaration, and by the Fenige fa. 
dias from both vills. S Nota. Per totam Curi gm. An 


885 accordingly. Yekverton was af gounſel with the 
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PRINCIPAL MATTERS contained in 
this Book, 


| Batement of the writ. What Writ Hall _— by hed | 


miſe of the king. | | Page 52 

After imparlance cannot plead in abatement. . 112 
ught to give the plaintiff a better writ. | OLED | + 
IW hat plea goes in abatement. *_ l 
rror in dbauer, ꝛoHere it hall abate by Sk 2 8 


ow the death of one plaintiff all abate a writ of error. 208 
Where the death of one defendant doth not abate treſpaſ. 209 
1 ference between death before and after judgment. 209 

batement in lands conſe Jed, avoided and trawer it.. 151 
Acceſſary. N hers 4 Teri wr os of Koen garde dotſi not make an 
. acceſſary,. © 


4 
5 Acceſi ſequitur fuum principale. | 68 
Account. Where aſſumpſit or debt lies on it. 70 
Action. Many titles er actions contained in ane. 63, 67 
Plaint enter d before cauſe of action. * 70, 71 
Not two ations for the ſamg thing. | 67 
Where actio moritur cum perſona. 89 
2 man i. far gt nl bat 4 falſe Sion. MES IP 


Lain. Several additions f the 4 make e error. 120 
Adminiftrator fatisfies 4 recogniſange feeling error on g ja 
- ment. 


Second admini frater all nat have execution n of * Judgment 4 


the firſt. Y 33» 83 
There evants privity between Pn 03 
Has judgment, letters revoked, execution by him-fe void. 8 <4 
Sues in another. right. 8 Aa © | 
How dying inteflate Hall Be waverft i in 415 ageinſl or 33 

ni ſtrator or executor. S > 
Adminifh ration revoked after viral . | 125 
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Debt againſt brat Durante minori ætate D. if the 


plaintiff ought to fhew that D. Was within age at the time of 
the action. Page 128 


| Fraudulent deed of gift of goods * by an inte ſtate Mall not be 
Pleęaded by Adminiftrater or executor. 196, 197 


With what debts an admini ſtrator is chargeable. 
An or igizal taken againſi. an adminiſtrator 16 September, $9 


whit | he had nat J #5 till 2 4 Febr', letters revoked 1 3 Febr” 
by cobin, what all be the Judgment againſt him. 219 


. ce z its juriſdlickion. 134, 191 
Advowſon; how deveſted out of the king. 
Amendments. Where a fault in the bar is e aun for cauſe 7 


demurrer, it Mall not be amended. 


| 38 
Replication, that the plaintiff has affets inſtead of the . 
Miete a Diſtringas Jur "IT is alum brere all be ES 


110 


. The bill is one meſſuage, the pr Wh, 8 roll, and re- 


cord of Niſi prius, were of bævo; and bie bill amended moore 


the record removed. 1 1 
Appeal; on a murder in the cingue ports. be” 
| Diſcontinuance 5 in an appeal of death not aided hi the 3 5 


ag efpearance after. | 204 
Hou it ought ts be inſtantly ptr ſued. BY: gp NI RT 19: ab. 
Hou to plead i in appeal. Bas ANY NS) {BBS 205 


A ee 4 condition that another. hall a appear on 1 


ow it Mall be pleaded.” 


| | 5 
A promiſe to ſave harmleſs Fe 4 recognifance ta | appear, Ag 


it Hall be Pleaded | | a | 207 
Not ſaved'by removing the record, Ree. | | ib. 
| Arbitrament. ce een en nullum fecit Arbitrium pleaded. 
Cos „„ 4, 78, 153 


An award to hots an abe on 101. paid. How ple 1ded. 27 
An award in the m Adll of tlie term that A. ali ceaſe his ſuit, 


» yet he proceeds to judgment that term, (which relates te the 
* firſt day) it is 2 void award ; your the fait by * judgment is 


Condition to fland to the award of four, ita quod it be nale by 


them, or any tau of hem oa Jew a T's if an award by 


| "ted he good "th. 3G - NO) OJ 
How the power of eme may he divided. tente) 
Arreſt within a liberty. | Wantz 
Aſſault; aπα Hall be an aſſent Po neee 


Aſſignee of a leaſe, who? 3 
Condition to repair a houſe on evarning, aner the volker all be 


o the leſſee,” and not to the aſſig nee of part of the term. 36. 5 


| Aſſiſe before juſtices of affije on removal of te Juſtices and 


ANY in B. how i: Rall Ge rh in error in B. R. 3, G 
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© ceaſed before. * 35 
Corruption in an en fall be puniſhed. F WW 
| The pleading in debt on a bond'to perform an award. 78 
Aeuards not conſtrued as deeds and ene 28 
As award woid in part is void in the wohoſei (30mm 11955 with, 


* ae en wet ee pee * me 1 d has het e be at RP egg d 


"* 1 ABLE of the Principal Matters. 


Aſſumpſit. A. promiſes B. if he ail flay 4 "complaint i in ' the | 
* behalf ts fon of B. againſt the fon of A. "chat A.*s' ſon 
hall keep the peace. l Page x 
2 confideration of wheat dell ber 4 ne promi ies to re- deliver the 
ſame wheat, if good. "4, 128 
4 a bare cuſtody Hall be a z go confi ſderation. 4, 50, 128, 164, 
| 184 
— that the plaintiff conaretur procurare, &c. 11 
Promiſe to ſave the bail harmleſs ; how to declare on the pr 
2  ceedings of the ſuit, 8 15 
4 promiſe to give B. as much in marriage as he had before agreed 


70 give C. and does not ſay with whom agreed. 17 
Agreed to pay the debts of B. wit/out JShewwing with whom, or 
- evfat debts. © 17, 18 


A promiſe if the leſſee ſealed a leaſe io the teſſor, &c. he ougit to 
declare of the leaſe ſealed by the leſſor, 18 


In confic deration the plaintiff would ſtay the chile of a Capias 
utÞ in debt againſt the defendant ; |. S. promiſed, &c. 19 
Con ſideration that he would not proſecute an ind: men: for goods 


Holen. ib. 
Every debt implies a promiſe, and is a good confi deration.. 20 
To re-deliver a horſe, defendant pleaded a prior property in an- 

other, awho took it by force. | ; 27 


Di ſcharged by matter in laty. 
Confideration that fie would diſcharge him PEE an illegal * 


25 
7⁰ Hand to an award, if part is void ; whether damages all be 
intended to be given for it. 35, 56 

To fheeww a ſufficient record, c. how 1 Fall be pleaded, cn 2 
Hireachi laid. 
Whether a confideration paſt and executed before the areal 957141 
be good. 40, 41 
Where a reque/! implies a conf rderatitn: | „ 
Conſideration to be bail for his ſervant. . > ib. 
Confederation that the * F aſportaret ſufficien Hominem 
fore obligat“; hoy performance of it oug ht to be ſhewwn. 49, 50 
In conſidleration the plaint: f lent the Pain 30l. he promiſed to 
repay predict” zol. on requeft : An uſe implied otherwiſe of a 


| bag ſealed. 50, 128 
Promiſe by the heir to pay his father's debt on ſimple contract. 
55, 50, 184 


Confideration of being permitted to enter, and take goods attacht 
by the plaintiff, and other goods not, he will pay the debt. 56 

Failure in part of the con ſ :deration, the other part may maintain 
thie action. 56, 57 

On an inſimul computaſſet. O 

A. promiſe to deliver a thing to B. to be choſe by B. in „ aſſumpfit 
B. muſt fheww his ier "1 A. diſpoſes of part, or hinders 
the election, the promiſe is a ſolute and broke.  _ 


7 


A promiſe to lend 61. part at one lime, and part at ano: ther, is no 
per formance, Hough accepted, 87 
Per formance 
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ae 4 TA LE 75 The- Erincipal Manters. 
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rn e be in ohne and not in r. 12 


— 


14 will paſs lands in D. to B. B. will poy A. 4 
declare. 110, 111 
A felkr x4 Hheep warrants and promiſes they, are Hound. and n 
much, the pleading of it. 114 
here requeſt is parcel of the promiſe, it may be alledged by liter, 
as well as in facto. 121 
Where the defendant ought to fave notice of the thing done, on 
which he is to per for m. 3 168 
ration that one who has no rite to hold will quit roſe Hon. 
124, 3 


Areement between P. and D. that D. Hall have all the iron made, 
&c. and that P. promiſed he ſhould have all, &c. how to plead. 
97 

Promiſe again ſt promiſe, a good ronfrderation. 133, 134 
On a mutual promiſe, if P. dies, and his executor not chargeable, 


* the promiſe of D. Pontinues. 134 
A promiſe to pay ſecundum Ratam 408 per ton, he Shall pay 


or pounds. 134 

N >< releaſe diſeharges a future promiſe or covenant. 156 

Where notice Mall be alledged, and where not. 168 

On an Inſimul computaſſet zhe defendant pleaded ſecurity given 
by bond before : The traverſe. n 

Where the plaintiff ought to hew the preciſe confi deration. 175, 

176 

Baron of an exetutrix deceaſed prom ſed to pay 2 legacy, ah c 

he was poſſeſſed aof in conſideration to forbear. _ 184 


Con ſideration he will forbear to ſue, not ſaying whom. ib. 


A. grants 1000 trees to B. 4/10 fells 800. A. in con ſideration he 
will forbear to fell the reſt till after three i promiſes, &c. 


the pleading of it. | | 195 
Confideration againſt law, ill. | ©, N97 
Promiſe to ſave harmleſs axainf a 'recogniſunce to appear, 207 
Againſt baron and feme, the pleading is quod the dicit quod ipſa 

non N 1 1 N | Nova 
Promiſe to ſave harmleſs, and to pay 2d. for every farthing- 

worth of damage, how the damage fhall 2 Jhewn. 4 = 


Aſſurance. A. is bound to make an aſſurance, how a regueſt 
/hall be made, and how A. is bound thereby? It does not ex- 
tend to a bond or rerogniſance to enjoy, or to collateral ſecurity. 


45 


Attainder. WW, heve the king is in by attainder of the tenant in 


tail, he ſhall not avoid leaſes, altſio in of the ſame eſtate, &c. 


149, 150 

Artaint at common law for a falſe depoſition. 22 

Attachment of goods in London. | 56 

Forfeiture of goods on attachment. 194 

Audita Querela Wy omitting lands out of an extent on 4 recog - 

ni ſance. 1 
on terder of money en a recogniſance. „ W_ 


by | Andi: 
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ſtandum Juri, &c.- 
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A TABLE of the Principal Matters. 


Audita Querela to be relieved againſt a recogniſance by bail ad 


AN „„ Page 59 
7505 Querela by an infant to cancel a recoyni ſunce by him 88 


u. Audita Querelaa. . 88 
There an adminiſtrator. has a verdid in trover, and hi s letters 
revoked. FF 125 
— On a judgment againfi bail under age. | 3 © I'Fx 


Averment Hall not be agai nſt a record. ra © a bl 
Authority. A feriff makes a warrant to arrefl, &c. to four 
& cuilibet ; it Hall not be taken as another authority, but two 
may execute it. 25, 26 
A leiter of attorney to three conjunctim & diviſim. — 08 
E | „ 
AIL enter into a recogniſance that B. fhall appear on eight 


days warning, necnon to fay the condemnation, in a ſuit 


againſt the bail for the condemnation, how the warning hall 


be Jhewwn. 53 
Only common bail in actions on penal fatutes. . 
So for executors ar adminiſtrators. | 


Bail enter into a recogniſance that the plaintiff ſhall proſecute, and 
ad ſtandum Juri; it imports payment of the condemnation. 59 
rocedendo 7s not liver d till after the return of the Habeas 
Corpus, the taking of bail by the Chief Fuſtice at the return 
of the Habeas Corpus, diſcharges the bail in the firft action, 
although it is not filed ; otherwiſe if the Procedendo was de- 
liver'd before. | | 120, lat 
Judgment againſt an infant bail by recogniſance, hoaw it ſhall be 
. avoided, | | I55 
Bailment 7a the uſe of A. he all have debt for it. 24 
A. indebted to C. bails or delivers goods to B. to ſatisfy C. C. 
has an intereſt and property. * OS; 
Bargain and ſale, a feoffment before inrolment hinders it. 124 
In pleading a bergain and ſale it all be fhewn in what court. 
21 
Bar. Where a recovery and execution againſt one fall bar an 
action another. 67 
Barretor. Conſpiracy to indie him as a barretor. 1 - 
Baron and feme. Feme beat to death, baron all not have an 
ation. 8 
Letter of attorney by baron and feme to deliver a leaſe made by 
them, void as to the feme. | 1 
Gift to baron and feme before matriape, and their heirs, how 


they take : If ie fhall have by ſurvivor. IOL 
How the adlion and verdict ſhall be againſt baron and feme on a 
Battery by the feme. | 106 
Trover againſt baron and feme, how to declare. 165 
T he feme has no intereſt in goods, 8 166 
How baron and feme ought to join in plen. 2210 


Battery. Treſpaſs of it, and declaration accordingly ; the de- 
| pas fhewws title to the place where, Ic. where to reply de 
Injuria ſua propria abſque tali Cauſa, will be good. 157 

. Hh. | Hou 
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Hoxw the afion and 1 a be againſt been, abd feme for 
2 battery by the ſeme. Page 106 
: Bill of debt oy the er pant, where it All charge the ſer, 


137751 
Bona & . What Pall paſs by chat name. 

Bribery im commiſſioners and arbitr ators pum/rd, 0: 2 

my does not Be on 4 recogni ſance. 42 

he uſe of inferior courts to AVE a gab as ſecond pros 

re in . on 25 caſe. 158 
To commence with a Capias without fame, or wither e . 

good. | ih. 

Capias utlagatum is tlie king's 6 28 
How the kin 72 and how the party are intereſted in it? 19 
Capias ad jatisfaciend' 70 the Neriff, 40 makes a precept to 


the bailff of the Dutchy ad ca piend' ad reſpond”, and the 
Heri returns Cepi Corpus ; if the ny” can have ne au 


proceſs. 24 
_—— On an Indebitat' Aſſumpſir, | "26 
Fer diſceit in the ſale of a term, N 20 
Caſe. On an Indebitatis Aſſumpfit. 15 20 
Dor diſteit in the ale of a term. : 20 
— For diſturbing execution. | | 28 
Mor conſpiracy to ind as a barretor. . 46, 161 
7e indid ment in the declaration varied from the indid ment 
certified. 46 


_— Such action lies although the indidment was erroneous. ih. 
—— On an agreement ta pay a debt, where a regueſt fall be 
Neun. BG 
For indiding one of a rape, a good Juſtification. 105 
— For indiding of a robbery before juſtices of peace. 116, 117 
— Againſt an heir for an erection by the father continued by. 
- the heir. 143 
By tenants in common for diverting a evater-courſe. 161 
. Certiorari, On an indidment of forcible entry, reſtitution awwnrd- 
ed, not executed, a Certiorari deliver'd to one of the Juſtices 


of peace, who did not open it till reſtitution made, a mi ſcle- 


meanor. 32 
No proceedings after a Certiorari. 7 
Certiorari for an original. 108 


Challenge to the Neriff before iſſue and Ven. fac* 70 the coroners, 
the /heriff per Mandat Juſtic' cannot return the tales. 15 

A juror all not be n 4 for the king who was ſworn at a 
day before. 

Chancery, One made party to a bill by order a latere, if ke 
all be ſaid to be a party to the ſuit. 22 


The Judges of the common law do not take notice of the courſe and 


uſage in Chancery. 


Where in pleading a judgment in Chancery, the place Hall 15 


ſhewn where the Chancery then was, which is 1 ſuable and 
trial le per Pais, | 227 
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Their dbders in paper are wet of record. © op 227 


Chriſtian court. Their juriſdifion concerning tithes, Te 


Rewocation of wills.” 92 
Church. The church is full as to the patron 4 notice of the 


AaUIitlance. 


Where it comprehends every thing belonging to it. 8 
A double uſurpation puts the king out of poſſeſſion. 99 
Flo Tempus ſemeſtre Hall be computed. 100 
Suit in the Spiritual Court for atax for the” Pepairs of a church, 
a 1 
Church wardens fue for a tax vet by them for the repairs 75 
the. church, how the pariſh is toncerned. e 
They may a for the advantage, not diſadvantage of the church. 
| ib. 
Cinque Ports. Touching their liberties. 12 
Appeal of murder in the Cinque Ports. ib. 
Civil law. How the judges of the common law take conuſance 
of it. I7 
Fi 6-2 0 4 dinati%e exempt. ; 60 
If the patron refuſes to collate, what remedy. 61 
Commilhoners to examine witneſſes punt ed for corruption. 62 
Commoner caunot enter to chaſe and hill conies. | 104 


His remedy on a ſurcharge of the common by the lord or a ftranger. 


oy, IP 
The loved by cuſtom may be rd of common in ftis own Jon : 


129 
Tf he 4 he may be di Prained by his tenants, hed 2 7 * 


ranger. 
Sowwing a ſmall part of the field does not oufft the commoner in 
the refidue. | I85 
The grantor of common cannot ered a hay . on it, nor chaſe 
| the grantee's cattle. Rs 
Coſe againſt the fon of the lord for erefing cony-boraughs by the 
father, and continuance, &c. by him on his common. 143 
W here common is claimed, the land in which, and to which, &&. 
[hall be Nan in certain. 177 
Common of eflovers in another” s foil, if the owner cuts the whole, 
dot remedy. 188 
The lord confirms t9 the copyholider his meſſuage and land cum per- 
tinen', he loſes his common in the waſtes. 7" 
The common nor incident to the cogyholil eſtate, But gained by 
Bol A | 190 
Concord pleaved in covenant ought to be certain. 128 


Condition. A condition that the leſſee his executors and aſgne 
Shale refair the houſe on e given, how it concerns an 
aſſignee of part. ks 

How the breach of a condition on a recogmſance all be Meaun. 59 

The cond tion to appear, &C. is not ſaved by removal of the re- 


cogn' farce. | 207 
Copymolsd lend noi ab. thin the flatute 32 H. 8. of con:litions. 22 
| 223 


ing fone. Conſeſſion 
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A.” TABLE E the D Matters. 


Confeſſion N avoidance, 3 al. Sufficient. Page 31 


Conſideration in a patent. 43, 48 
' Debt or Aſſum pſit lies on 4 b e in law, ; 70 
Vide Tit. Aſſumpfit and Tit. Conveyance. 
Conſpiracy. Caſe thereon for indifing of barretry. 46 
For indicting one of, &c. and impriſoning, &c. till, &. ſecundum 
Legem, &c. acquietat', without inde, if. goed. 39 861 
Contract. A. covenants with, or binds himſ. If 10 B. and C. to 
pay C. 10l. who all ſue for "TTY 177 


Conveyance. The father in confederation of the Nagy of his 
fon covenants to fland ſeiſed to the uſe of himſelf and his heirs, 
if is no good conſideration as to the father 3 otheraviſe, if to 
Habli tlie land in his name and Blood. 51 

Tenant in tail covenants without good confi deration to fand ſeiſed 


to himſelf in fee, and ſuffers a fingle recovery; if it _ 
bind the remainder. I 


If a covenant to fland ſeiſed alters the Mate tail as to a . : 
51 

Bargain and fate 7 Jan. 8 Jan. he tovenants to ſuffer a recovery, 
9 Jan. a wwrit id right is brought on which, &c. 10 Jan. li- 


ver is made; ho the eſtate paſſes. 123 
Mere on ſeveral corveyances executor.y, the granite Mall take 
by either. + 0s 
How, if one is executed. ib. 
Poſſeſſion executed hinders poſſe Non executory. 124 
Feoffment of a manor cum pertinen', the advawſon afpendant 
does not paſs without livery. ib. 


An eſtate for life in land or tithes cannot commence in futuro. 132 
if a grant which enures by way of diſcharge or. retainer Mall 


commence in futuro. ib. 
Where it fall be ſaid to enure by way of diſcharge, and where 
in intere/t. ib. 


Copyhold. A forfeiture by copyhalder for life does not n 


ihe remainder. 
A copyholder has an inheritance. 
FH hat thing a copyhulder may do ie admittance. 16 
A copytulder ſurrenders to a fliranger, the fleward refuſes 1 ad- 
mit him, in an ejectment by the lord he may plead Non cuy. 16 
Reſtitution to a copyholder on a forcible entry. 81 
ae . if he may plead his eftate immediate under the 
lor 22 
An executor all not hawe debt for arrears of copyholl 
rents due in the life of the teftator, 135 
— 4 jurrender is not of effef to a purchaſer till admittance, 
and the admittance of his ſurrendree is of no avail. 144 
T he lord confirms to the copyholiter his houje and land cum perti- 


nen', he. loſes his common in the oa es. 18 


Common not incident to the copyhold Pate, but gained by cuſtom. 


190 
Rent granted by copy. 190, 191 
| | A copyhold 
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— . is not capable of an eſcheat of a b | 

Hold. „Page 191 
A copyhold manor parcel of another manor granted by copy. Ku 
If the grantee of ſuch manor may hold courts. 


A difireſs for an appearance at a court baron all not be fr 
feited. 


Diſtreſs infinite, and not e there. © ib. 

Copyhold land is not within the  Patute 32 H. 8. of conditions, 
nor the aſſignees of it. 222 

Cuftom does not trench to a thing eee to the eſtate. 223 


Corruption in matters of reference to comanifloners or arbitrators 


how puni ſhed by indiament. — 62 
Crown. Receipt of flolen goods, where felony. 


oy 
| Where murder in an indiftment or appeal means homicide. 205 


Covenants. F the leaſe is not good, there is mo covenant, nor 
breach. | 18, 19 


Where they are diſcharged by evidion, &c. 22, 23 


In covenant to enjoy, how the breach fall be affgned 
for a difturbance. 30 
Leſſee by indenture rendering rent, 72 concedit dare & red- 


dere to t/e leſſee 3s. per an, if part of tes rent, or to be paid 
by way of covenant. 


43 
Deli on a bond to per form covenants, where a breach 


need not be aſſigned. e 
A concord pleaded in covenant. © e 
A Warrantia Chartæ depending ing is no bar in covenant 
quia per ſonal. | | | I 39 


Covenant lies on a warranty. 


On what evidtion a leſſee pe li 155 or years Hall * 


coe nant. ib. 
Where a particular covenant does not qualify the general. 

175 

Counterpart. An action does not Tie for it without ſpecial grant. 
223 

If the counterpart of the aſe belongs to the grantee of the rent 
reſerved, 223, 224 


Court. Touching the ſtile of an inferior court. 46 


The return of a Ven' fac” coram nobis 25iz/out ubicunque. 60 


Curia claudenda. "I'S 


Amages and coſts. Aﬀumpſi to perform an award, where 
it is wid in part, if damages ſhall be intended to be 3 

for it. 
The pede F ſhall not recover more damages than ie declares fe 
45, 70 
Jie different nature of damages and coſts. | 70 
Damages on three promiſes, and one not well laid, the 
plaintiff Hhall not have judgment. 94 
The cofts given by the jury omitted in the judgment, ill. 107, 
119 
Damages to three, to have no cauſe, the judgment rever/l, 108 
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The Juſtice may afſeſs damages, if they will, without 8 
a writ of inquiry. | Page 152 
2 Damages trebled, and coſts given by the court. 176 
Darraign continuance. How's thing fall be pleaded after it. 
a | 141 
Day. 3 acts done at ſeverak., times in one day fhall be par- 
cel of the ifſue. 3 | 41 iy 
Dean, à temporal man. | 61 
Dedimus Puteftatem to one a has — . 33 
Deeds. 4 preſentation deliber d to the bi op without the conſeut 
| of the patron. 7 
: yt the defendant ought to plead primo deliberar at another 
Fo ay.  * 138 
A bond deliver'd after the condition to be per form'd, | b. | 
Where falſe Latin, falſe date, or want of a date will me hurt. 
| 193, 194 
o abies lies for a deed determin d. WM 4p 50 
The counter part does not paſs unleſs granted, 223, 224 
Demand of rent, how and to whom to be made. 36, 37 
Demiſe of the king, Latitat not lo/f Hereby. $2 
Demurrer. Where a man joins in demurrer for ou and has a 
writ of inquiry for the whole, if error. | 5 
Where it ought to be ſpecial. 35 
A fault in the bar fhewn for cauſe of demurrer, and adjudg'd, | 
. bouſdte all amendments. 38 
Where it is incertain to which Placitum a demurrer refers, if a 
© diſcontinuance. 5 
On three pleas pleaded in covenant how the demurrer /aall be. ib. 
Confeſſion by demurrer. | 195 
Debt. Miſcaſting in the declaration, if error. „„ 
Declaration for more than the plaint, r 
| Declaration on ſeveral contracts. | 1b. 
| It lies for one not party to the contra, as for A. on 4 
| bailment to his uſe. 0434 44 - 
By him to whoſe uſe money is delivered. 24 
For tithes, where fever al titles in one writ. 63 
Quod reddat un dolium ferri ; the judgment, quod 
recuperet Dolium, vel valorem ejuſdem, if good. 74 
The diſtringas thereon. ; 9 | 
For Flemiſh money, how to declare. 80, 81 | 
It does not lie for fo many ounces of Flemiſh money, but 
| detinue. 81 
Foreign money demanded by the name of Engliſh. „ 
| Bill of debt by the ſervant, where it Hall bind 8 
maſter. 137, 147 
| — Debt againf tho lie r. 169 
| Det on a teaſe as heir, how to declare. 89 - 
In 2 to declare as for an anmily,- is ill. 208 | 
Departure. 14, 96 | 
| Detinue, „ioo it lies for foreign money. 'Bo, 81 


Deraſtavit. 
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* udgment. Page 29 
were the ſheriff cannot levy a debt againſt an akin frames; he 

| return à Devaſtayit, 222109, 220 
Dei bande That the executor Mall repair the houſe, and have the 
over-fight of his im tit the ſon's age; what intereſt paſſes. 


73 
A deviſe to |. 1 H. in tail, and that they hall not enter 7 
their ages, and that his executor ſhall have till their ages to 
perform his will ; ; theeftate of the executors trecedes. 183 


A deviſe to four in fee, and that ane /hall have the whole for 
. life, good. 


A devi ſe of all his land to B. and if he digs without heir, 1 


all have in tail, and by the fame will deviſes part to C. in 
. how C. Hall have it. 


209 
A deviſe of the whole to B. and after of the whole. to C. they are 


Jaz ntenants. 210 
Diſceit. A caſe of it in the fale of a term. . "ml 
Diſcharge. A leaſe of tithes taken 2 way of eden 133 
8 of ſuit, by joining in demurrer for part. 5, 6 


Ry incertainty in Demurrer. 65 
Diſcontinuance by a Ponitur in Reſpectu. 97 
Diſcontinuance for the , plaintiff's non e afrer 

| the ng judgment in trover. ib. 
By want of a replication or demurrex. I 17, 118 


By ill concluſion of the plea. 137 


T hree plaintiffs, two anly appear at the dey given, and 
4 day given oer to all, if a diſcontinuance not amendable. 15 5 


Diſcontinuance notwithRlanding a verdict. 169 
Diſpenſation by the A. B. for a layman to have @ deanery. 61 
Diſtreſs illegal + Trowver lies for it. 9, 10 
Where the lord ſhall not be puniſhed by diftreſs. 7 Ya 

Goods diſtrain d by the lord Mall not be for feited. 194 
A diſtreſs to be ſafely kept. | 1 
Diſtringas Jur' anended in 7% teſte. 8 64 
——— Album breve 4 good cauſe for à new trial. 110 
Where it Rall be amended. ib. 
Donative. | 60 
if a layman may be collated to it exempt, Ee. | Gi 

he original of donatives. ib. 
If a patron refuſes to collate, %»hat remedy, | a 
Double pleas. 


Dower. Where tenant in tail covenants to fand fea ed to X 
uſe 5 himſelf for I. ife, and marries, his wife all be en- 


oaved I 


5 
| How in deter the jury ought to find the dying ſeiſed, to have 


damages. 112 


Error againſt the tenant in dower, * dies, the writ tall not 
ahbate. 113 


Dower of a gorſe. 143 
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Cleb- he Cour: * 2 Juriſdickiun pouc hing the re- 
warktion of a will, and legacy. age 92 

| Kjectment, - A. declaration for forty acres in Parochia, where 
- the . has 8. ville, without Jeying in which of them. 


IIA 


— 
»- 8 


Deere, * A re de 8&e. the defendant is found 


grilty in dimid' Acre infraſcripte, it. = 
| Decharatien for Band without expreſſing the number of acres, ill. 
118 


1 „ Rivulo fou Aqua- curſu; ; other de terra 


aqua comperta, of & gorſe of po 143 
Of 12855 e | "244 
_ Where the ferwant of the pretended owner Foal 4. a ara 
| | ef ector. 1b. 
Tl omiſfon of a aefoace in the bill amended. © 1 
1 here the per Nomen /hall deftrey the quantity in the * 
tion. 16 
| Entry into part after the laſt coritimugice. | 11 
Tue e fectment ſuppoſed before the 8 ” 182 
A declaration that the defendants e & Seit, expulit 
K amovit, F amenda le. | | 224 
Election deftriye,d. | ks 
Elegit, fowy /weet in com- e . * 


| Error 10 remove @ Quare Impedir, 


| To remove a record o afiſe talen . juſtices of 5 | 


and adjourned in C. B. hows it ſhall be 


Four bring error on afſignment by one, is ill, 3, 255 

Di ſconti nuance of @ writ of error. | 4 
A record remoyed by an ill qwrit of error, yet it remains 
in the court in which, &c. & 213 


Error Jall not fy aſſigned contrary to the record. 33; 34 

— Whepe on an aſſignment of error in fad you muſt conclude 
to the country. 34, 58, 117 
= What is confeſſed hy in = eft erratum Mead 57, 58 


Error in doaver, where it Rall abate by death. 113 
— 4 Sctre_ fac”: and two Nihils ngainſt the executor of the 
wi dead tall make him party to error in dower. 113 
| Error in Ireland. 1 
i les in the Eæclieguer- Chamber en a judgment in a 
Scire facias. 157 
. B. R. does not reform error in proceſs 5 in the 9 
tern. 

— Where the death of one of the Haintiffs Hall abate ha 
| writ. - | 203 
11e æorit is as a commiſſion. : S009 
T he judgment in a writ of error. ib. 

Error to remove a judgment before the bi ſhop ard ſeen 
. © ethers, where it wvas before the biſhop and eight. 112 
I xorit and record ought to agree. | ib, 


Error in the certificate of the clerk of afſiſe. 
Error in the entry , the Judgment. 5 ib. 
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— i 


 flayed on bail Feng on error, &c. Page 227 
Eſcape by one taken on @ Capias Utlagat', who /hall have an 
action. c K 


Of one taken by a Capias, where it does not lie, it is no eſcape to 
Charge the fherif. © Kt „„ 
A promiſe or bond to ſave a gaoler harmleſs from an eſcape is 


1 


Void. | 197 
Eſcheat of one manor held of another. 8 190, 191 
A copyhold manor is nat capable of an eſcheat of a freehold: 191 
Eftoppel to aſſign errors contrary to e,, 
A fine operates by conclufiqn, | OT . 
Eſtoppel by indenture. | 201 


Eftray : The mi ſi ſer of it. | „ 
Eſtovers claim d in another's foil, if the owner cuts down the 


d evhole, what remedy. | 188 
Eiowvers are parcel of the whole. | ib. 
Eviction diſcharges counants, &C. 22, 23 


Executions. Error, and a Superſedeas 20 the fheriff after a 
Fieri fac' deliver'd; goods taken before the Superſedeas deli- 
ver d all be in execution, and ſubjed to a Venditioni ex- 


on'. : | 6 
— 4 flate enter'd into after a recogniſence, but firſt extended 

on part, how execution Hall be on the recogniſance. 1s 
— The breaking of a houſe to ſerve an execution. 28 


7 A recogniſance «ſatisfied pending error on g Judgment in 


. | | | 29 
— The old fheriff cannot ſell goods taken by a Fieri fac'. 44 
— Property of goods, if alter d on a ſeiſure by Fieri fac. ib. 
The ſheriff cannot ſell without a Vendirioni exponas. ib. 
— The Mandat 20 a baikff 4was Cap' reſpond' for Cap' ad 

ſatisfaciend'. „ ; 5 2 
Election to charge the Heri ſf or the party on a wrong ſervice. ib. 


lere the extenders cannot refuſe the land. © 56 
Execution grounded on a Teſtatum, where none is filed 
; | 179 


| tm Hoy the defendant all be reflared when execution is 
awided, VVV 180 
Executor is & name of purchaſe. : f 9 
Kent granted to A. his e vector and aſſigns during the life of B. 
the executors of A. hall not lade it. 5 ib. 
A promiſe or agreement by an executor to pay ar receive a debt of 
the teflator s, makes it his own proper debt. 10, 11, 55, 56 
A promiſe by an executor to take 1501. for 2051. | 10 
If Aſſumpſit lies againſt an executor 0n a fimple contract by the 

| ; te ſtator. | ; bs 56 
an ex ; . on a judgment. 
If | eculor may Foy a flatute pending error on J 85 29 
An ,xecutor who ſues execution of a judgment obtained by a for- 
mer all have it to the uſe of the fir? teſtator, aliho the re- 
- e | 3.3 

I 1 Damages 


For d is general, 
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Damages are aſſets, . 1 s * 
An executor Rull only Ale © common Bail. 


Vn executor of lefſee far years gen Jak with the. arrears after * 
e 


deaiſ of the teſtator, although he did not _ 0 103 
He cannot waive the land. ib, 
Error againſt a widow awho eas in * how her execu- 

tors Mall be made parties to the writ as to damages. 113 


All the executors Hall be named in an ation, alths' adminiſira- 
tion is committed to one durante minoritate of the ethers. 1309 
Deb: on a judgment againſt an executor, i he 5 lead a judg- 
ment on @ recogniſance ſubjequent, not Jalisfres,, 117 
| ebt againſt an executor de fon tort =: SI 
| e may retain io ſatisfy himſelf. ih. 
he debter and another made executors, it does nat exting ui /A the 
debt, (altho' the executor cannot ſue for it) but it Mall be lia- 
Ble to other debts and legacies. 160 
Where an executor ſhall not pay coſts: on the ſtab 4 Jac, 168 
15 Au ſt and of an executrix, if chargeqble 15 legacies, and 
* 184 
A fraudulent deed of gift of goods made to deceive creditors Hall 
not be pleaded by his executor or adminiſtrator, but Hall 46 
avgided by his creditors, and the goods liable to them in the 


hands of ihe grantee, as executor de ſon tort. + + $06 
Exchange 2738; where an Hate for life or part is evifed. 8 
Warranties implied. ON ib. 
Of a reverſion for a poſſeſſhan | ib. 
Exemption; 3 tow a donative exempt fron the or di. 1 Fur: {= 
diclian may be 1efigned, &C. Go, 61 
The extent of uch exemption 55 | - M0 
Expoſition of Quilibet. | 3 26 
Of a condition to appear on woarnings and anſwer the condemna+ | 
tron. EIS 125 53 
Of a grant of rent out of lands. 82 
Of the words aut, alibi, necnon, unacum, 7 pectan' or perti- 
nen. 82, 83 
That which abridges the common law Mal be taken frifly 92, 


- 93 
Poſtea, feil a day before, in a declaration. 


An omerd to pay 61. 21 Maii, and to execute a releaſe TR 
I Die Maii, void. 98 
Deeds and wills conſtrued according to the intent, aqward's not. ib. 
An agreement 10 leave a how ſe all be intended immediately. 125 


Ten acres more ar leſs, how intended. 166 
Actor. How fre fall diſcharge himpelf in account for mer- 

| E cNandiges. 202 
lfe impriſonment on an illegal arreſt. 26 


Fieri fac', Vide litle Executign. 


Fine. The cogni 5 fance taken by R. M. F 75 the Dedimus after- 
wards taken to Sir R. M. Knipht, and the return is Reſpons' 


infranominati R. M. if it ll be alledg'd for exxor. 324 
Her in a fine /hall not be affigned contrary to the record. 34 
Pedunus 
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Dedimus ro tuo, ane takes the cogniſaice. : Es Page 34 


A fine by conclu ſian. 


Forcible enfry. A conditional finding of fuck indiftment. 13 


A indidmem quod Meſſuagium ingreſſum fecetunt 


N aνhjut in] Meſf. „00 1 of 27 
And when an indidiment without ſuying ladtunc] exiſtens 
liberum Tenementum, e. 8 28. 
— One of the juſtices of peace refuſes to open the Superſedeas 
till their award of reſlitution executed ; it is @ miſdemeanor. 

| 1 5 | «> 32 
— here reſtitution all be awarded to the tenant againſt 
tlie 2vill of 'the freeflder. | | 81 
—= Re/iitution to à cofyhaliler on 4 ſorcible entry. ib. 
ere a pardon of the force Hall prevent reſtitution. 99 
An int times retutned as to the entry Ignoramus, as to the de- 


tainer Billa vera, if good. : ib. 
An inili ment for a forcible detninet only. „ 
an If the inditment ought to find the cui ction of the ee 
| : Coo toe, i65 

F orgery puni ſtei at common law. 64 
Foreign attachment in London. | | $6 


Fraud. What Jhall be calld fraud. | | 


| | | „„ 
A fraudulent deed of gift of goods made by an inteflate ſhall ner 


be pleaded by his executor or adminifirator, but hell be avoid- 
ell by the creditors, and the goods liable to them in the hands of 


the grantee, as executor de fon tort. gs 196 
Freehold. Where damages recomer' d in covenant is no recom- 
pence for the hfs of the freehold. | | 139 


\ Rants. A gran} of a rent to A. his executors and nffigns 
during the life of B. if his executors ſhall have it. 9 


A grant of 20l. of his rents of his tenants, if good, 191 
1 Tf a grantor may do a thing to defeat his grant. 201 
Grant of the king pro ſeipſe, if it /aaall bind his ſucceſſors. 14, 
. T he king takes by deed del werd of record. rs 30 


10 


The king deceived in his leaſe, both in the rent, and in the com- _ 


mencement of the term, viz. as to take effed by parcels. 43, 48 
The A. ference where he is deteived in hits intent, and where in 
H his information. 


; 3 Fi 149 
A grant lo the king as long as any iſſue male of B. liczes, the in- 
ter vention of a daughter who has a fon determines it. ib. 


Abeas Corpus. A Procedendo iſſued the ſame day ate 
it, but deliver d after the return of it, if the firſt bail is 


A ſcharged. : | | 448 
The cauſe, for aſſifting on the land one indicted of piracy in the 
Admiralty to eſcape, remanded, LEE 


Heralds. . Trial by thiis negi/ter. 34 


11 2 Hire. 


| N „ 
gran to the king, which cannot come into poſſeſſion, is doi. 
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-Hire. 4 ſpecial property gained by it, 


The difference between a general and ſpecial imparlance. 211 

Petit Cape in dower on a default on an imparlance.. © 1. 
Implication Hall not make a declaration good. 18 

| Vide title Ejectment. | 

Tridebitatus Aſſumpſit. Caſe hes on it. | 20 
Indenture. If he leſſee ſeals his part of it, and the leſſor not, 
Nihil operatur. „„ 0 
Indictment. 4 finding conditionally is not good. 3 
— Of murder dans eidem unam plagam mortalem, &c. 
without adtune. | | | 28 
—— Inſultum fecit & pereuſſit without adtunc. 5 
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The hiring of a horſe tu one place, and tiding to another. ib. 

Hoftler. Where he may detain à horſe till ſatisfafion on an 
agreement to pay ſo much for keeping. | 66, 67 

gere he may ſell a torſe to ſatisfy himſelf. 67 

Caſe againſt an huſtler, where a perſon's ſervant or friend was 
robb'd in an im. 5 | . > 

Hue and cry on the ſtatute of Winton of robbery, and declares 
on the flat. 13 E. 1. & 27 El. and concludes contra formam 


ſtatuti prædicti : Good. 116 
Knight or not, how it Mall be tried. LS 
Eofails. N fiat iſſue ſhall be a jeofail within the fia“. 54 
Error in the cer.ificate of the clerk of aſſiſe. "$34 

rror in the entry of the judgment. | ib. 


Where a diſcontinuance Hall not be aided after verdick. 169 
Imparlance admits the wwrit to be good. 


=—— Where it ought to be contra Pacem nuper Reginæ, as 
tuell as Regis nunc. 7 | 

— A juſtifiable proſecution of it. 105, 116, 117 

In pleading an indidtment ths authority of the Juſtices Mall be 


Jhewon. 116, 117 
Inducements in declarations in Aſſumpſit need not be alledged. 
| 2 ; 117 

* Vide title Pleading. Aſſumpſit. 
knfant. His appearance by gudrdian. 8.411 


a— Where on a reverſal againſt an infant for error he fall 


have an Audita Querela. 88 


How @ recagniſauce by him fhall be cancell'd. 88, 155 
Infranchiſement of a Villain. | = 


Inquiry of damages of mere than cortained in the declaration. 5 


Taken before one who has no warrant by the writ, 69, 70 
The judgment not perfed till the writ of inquiry returned. 71, 97 
On an inquiry of damages how the Plainti f o:1ght to aitend to 

avoid a diſcontinuance. N 


| 55 
How the jury ought to be continued on an inquiry. | ib. 
IT here on an inquiry the plaintiff need not prove property, but the 

Value, and where he muſt. > Rob, £932 


The juſtices may aſſeſs damages, if they will, without this writ. 
: 9 88 | | | 152 
Inrolment. How the fix months Mall be computed on the flatute 
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Intendment. A thing mortgaged all not be intended to be re- 
deemed unleſs expreſly alledged. | Page 25 
26 


A warrant conſtrued according to the intent. 


' Things done on one day ſhall be intended at one-time. 87 


Vide title Expoſition. | 1 
Intruſion wwhat ? It cannot be on an eſtate of inheritance. 171 


eng in action by tenants in common. h 23 

arſon and wicar cannot join in action. | | 63 

A libel againſt two ſeverally, if they may join in a profubition. 
5 128, 129 


Jointenants. 4 for feiture by a 7 aint ſurrenderee of a copyhold. 
bl 8 f 1 
Jointenancy how pleaded. 


| TS. 75 
Executian awarded againſt the goods of a fointenant decensd, if 
5 28 


the ſurvivor may lock the me againſt the ſheriff. 
A deviſe to two to enter when they attain their ſeveral ages; if 
the entry of one at age deſtroys the jointenancy. 183 
Jointure. What fhall be called ſo within the flatute 11 H. 7. 
| IOL 


Ireland. Fudgment on error in B. R. there, how reverſt in B. 
R. here. : 


117 
How the record Mall be fent and remanded. 117, 148 
How the execution all be made on reverfal. 118 
How error in C. B. there all be reverſt here. „„ 
Iſſue ill aided by werdid. | 228 
The place in Aſſumpſit, if iſſuable. 7 Ir 
Matter iſſuable in Aſſumpſit. 39 


Judgment. Where it Niall be on Nihil dicit, and 2vhere not. 


| | | 38 
Judgment not perfect till an inquiry of damages. 97 
— Fudgment ought to be full and perſed in omnibus. 98 
. lere the defendant appears on the firſt ſummons in debt, 


how the judgment fall be. | 108 
Judgment in treſpaſs after a pardon. 126 
 —— Videtur, conceſſum, inconceſſum, liquet Curiæ, are 
not words of judgment. | 130 
— Debt brought on a judgment, the nature of it. 133 
—— If it fall hinder execution on a ſtatute. 5 ib. 
Jug ment on a matter confeſt notwith/lending ill pleading. 

| 138 

Judgment /hall not be conditional where it may be fel. 

: | 219 

Juror Hall not be challenged for the king at another day, wha 
was ſworn before. | 23 
And how thoſe ſworn before Rall be ſevorn again. ib. 
A jury fin'd and committed for an ill verdid, ib. 
- Juriſdiction of the Cingue Forts and B. R. 04; i3F 
— Of the Court of Requeſts. . e 


Atin. In treſpaſs the Latin word on which he declares has 
no ſuch figni fication as is eng liſted. 68 
Latitat 
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It is not an original, but in nature of an execution. © 1b, 
Leaſe. Evidion of the poſſeſſion of the lefſee diſcharges all rents, 
bonds and covenants. "#8, 19, 2% 
Leſſee for life by the wards dedi & demiſi, fow @ Warrantia 
Charte, or covenznt lies on ewiction. 130 
_ Awowry for an amercement for non-payment of a l 
*. 
12% An executor gives bond for payment of a legacy, the 
25 extingui/hes the legacy, and it all not be — for in 
1 Spiritual Court. 39 
Letter of attorney fo three conſunctim & diviſim. 286 
Liberties within wills in point of juri ſdiftion. | 3.49. 
In arreft by a fheriff MOSS + a liberty is goad, and the offence 
only to the lord. | $1;: 2 
Licence in law mi fu 95 96, 97 
Lights /opped by vilding of en an antient 1 in towns. 
215, 216, 225 
London. Cuſtom there that land paſſes by bargain and ſale withe 
out liwery or inrolment. 124 
Concerning flopping of lights by building. 216, 216, 22g 
P againſt leſſor to repair houſes. 4 . 216 5 
3 How it may be Parcel, and held if another manas, 
NV 192 
t ceaſes by efcheat Ts 190, 191 
A manor in reputation how, and what may pafs. TY 191 
Maſter. Confideration to be bail for his ſervant. 40, 41 


— all nat have an action for beating his ſervant 5 e 


Where @ bill of debt made by the ſervant all bind the — 


137, 147 
Servant or friend robbed in @ common inn, the maſter or owner 
fall have cafe againſt the innholder. 162 
Merchants. The judges oug/t to take notice of the uſage among 
© merchants. 85 135, 136 
In what things the law protects merchants Janes, 100 
Fhat actions they may have. | ib. 
Miſcaſting in à declaration in debt. h 5. 


Miſconveying of proceſs. 
Mortgage tall not be intended to be TY WO 1 ke ee 7 
/hewn. 8 BA 


Murder in an appeal or indi@ment intended . 20 


Ativo Habeado. 


Nihils, twwa returned aniount to cane! hikes, | 88 
Niſi prius. W#hat pleas juſtices of aſſiſe at Niſi prius may. 
receive. 180, 1 81 
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e 106 
Nuſance in the time of one king continued i in 15 ti me eo th fur 


ceſſor, how the indicdtmeni Hhall be. 


Of iz" to per form covenants in a aſe if there i is no — 


there is no covenant nor breach. 18, 
— 7 here are bound & quiliber eorum, an action lt . 
brought age uf two, 
An action does not lie awa ſingle. ebhgatien till all the 47 — 
curred, 


6 
It cannot be demanded by the wards bona & catalla, nor paſs £ 
68 


thoſe wwords. | 
A, gument of a breach on an ob igation to perform covenants. 78 


—— Obligation in quimquegent' libr. 93 
O:innque. Quiinque png n 96 
Sexgintis. 105 

Trigintate, _ 225 
—— Falſe Latin will not deſroy an obligation. 193 
A qord that is not Latin well, | 93 
: 7. he principal parts regui ite in an obligation. > 193 


Want of date will not hurt. 194 
An obligation fir deli per d after the condition mentioned to be 
performed is jingle. 138 
An obligation ta three to pay to one "ako all ſue. 177 
An agreement executed pleaded i ind, iſtharge of an ee 198 


Vit ought to be in diſcharge of the Je in the condition, 
. ib. 

— 4 3 condition of an obligation cannot be diſcharged. 
19, 

A grant with a provifo to be wid. on non-payment of 2ol. &c. 

206 


of condition of a bahd to per form covenants, payments, &C. extends 


only to compuljery payments, nat to @ wpolunzary ſum in the pro- 

' wiſh. - 5 2 Jo 

Debt on an obligation. to ſave > oh 7 againſl legacies. 226 

Office of the court not to abate a writ Without the challenge of 
the party. 6 

The e of the common law do not tale notice of the courſe in 


C ancery. 42 
cao of the civil laau. 17 
Of wat they do not take notice qvithout the allegation of the 
party. 141 
| Office. Where an offce all be intended antient. | 200 
Where in trover it all not be Shewn Ada the defendant is madę 
_- deputy. 201 
Touching the office of chief butlerare. 199 
Original. M ſere on a Certiorari un original certified im uny term 
7s ſufficient. 108 
7 he original miſtaken in the defendant s chriſtian name. 6g. 
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JAlatine. An Elegit how feed i in the county . 179 
Pardon. Tie frft entry in treſpaſs 1 pardon' 'd, all that 


3 upon it is pardon d. 126 
Parſon. if the far ſon and wicar may Jein i in an action for . 
| 3 
Partition. An ewifion of an eftate for hfe defeats it. 8 
Paſſagium, What it is: 4 / F ih 7 | 163 
Patron of a donative refuſes to collate TY 61 
Tf he may collate a layman. Tg Woe 
awn. The time to redeem it. | | 198 
The death of bim to whom doth not hinder vedemptien. „ 
But the executor of him who pawwn'd cannot redeem. _ 
If he to whom delivers it er to J. S. to aum; Fe tender Fa 5 
+ Oe, 1 ws. | x: .- 
oucning the property of the thing pawn | a4 ib, 
7 nA refuſal. ” . 0 => tb. 
T he law where a pawn perifhes. VF 
Penal Hatutes taten Arictiy. „ 
Ferjury. I here an action on the fatuze 5 El. . der not lie on @ 
© falſe depoſition in e | | 8 
Tf on an aid prier. EIN „ 
Concerning ger j ur. y. 27, 72 
An oath in a court touching 2 thing DT it hath no Cogn  fance 
of, rs nat perjury. 111 
The defendant for an oath on an interrogatory in the Star- Cham- 
ber fhall not be indieed on the fature. 5 El. 120 


19 Aſiſting ore indiged "od N in, the Admiralty to' 


gh 8 1 
i bas Where it Rall be abe: in an Aſfurapftt. 11, 267 


* Mi ſcaſting in a declaration in debt. 


Double plea in an appeal of murder. © © | 03; 3 3 

—— Replication a departure from the declaration. „ 

— T he CONV yaRce to tee action need not be preciſely fhewn. 16, 
17, 56, 75 


— Decterakion made certain by the reple cation. 
In debt on a bond to per form covenants, where a breach Pans 
not be aſſigned, viz. where a fpecial iſſue requires a ſpecial 
replication. 25; 78 


Ie plaintiff is not obliged to fhew an ac done between & 


ftranger and the defendant io which he is not privy. 25, 128 


—4 declaration ewhich may have tuo intendments is not good. 


40 
— In a Audita Querela the defendant ſays pro placito quod 


FJ. B. (a third perſon) dicit, &c. 
— T he difference between nihil dicere and inſufficienter di- 
gere as to e 2 ib. 
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Pleading in an Audita K the Eb F declares that the 
” recopnifee was not there ad exigend' & recipiend' the money 


where it is to be paid without demand) adjudy' d that the word 
exigend' is void. Fo Page 38 
How to ſnew the e of a recogniſunce broke. 


On Plene adminiſtravit the plaintiff replies that he himſelf (in- 


feead of the defendant) has aſſets, and amended. 65 


In treſpaſs the defendant need not fhew in certain à thing colla- 


teral to the treſpaſs, qvhich is but a e to the 1 matter. 


| 75 
In tre Jpaſs | for damage feaſant 15 e pleads ER the plain- 


t: ff depuit reparare, he need not ſhew by what title, &c. ib. 


It is good for the defentlant to be ſparing in ſetting Tm. the 


plaintiff's title. | 76 
The declaration aided by the verdict bf 101 

A declarat.on Et unde idem Quer (breviter ſeript) per Attor- 
mit' ſuum quod, &c. without dicit. 103 
Unde idem R. quer' good. 8 „5 

What plea goes in abatement, and where there all be 4 
Reſpondeas Ouſter. 112 

Points material in the declaration ought to be confeſſed and 
avvided or traver 2 | 122 
A collater al matter pleaded in bar confeſſes the declara- 

tion. I27 

— In debt for rent, fore he 8 to eau the privity le- 
tween him and the defendant by attornment. 135 


A n muy be pleaded without Hhewing livery or 
artorninent ib. 
What is confeſſed by Non eſt factum pleaded. 136 
The pleading in debt againſt an executor de ſon tort. 1 37 
Waves) the ill concluſion of a plea mukes a diſcontinuance. 


ib. 
T he number of 4 acres omitted in the bar to an QAUIRYY, 146 
Where t tle is made ly the bar or W WO it ought to be cer- 
tain to all intents. | 147, 226 
A decluration good to a common intent. 148 
Why the avorwant in repleyin ought to make a good title in ome 
. In treſpaſs aliter. | ib. 
Where an abutement in lands is pleaded you ali not confeſs and 
avoid, and al;o traverſe. "IS 035" #21 
A repl:cation which confe es and avoids, and traverſes, is ill. 
ib. 


In treſpaſs for a fares; or taking away his ſervant, where a 
re: {cation de Injuria ſua propria abſque tali Cauſa, Hall 


be . 167, 1 
The reglication ought to an fewer the title in the ber. 165 
170 


In treſp:fs where the let f and defendant agree in the name of 
the pl ce, 0 15 pla nt F ought to anſioer the title and re- 
ph. - $ 166, 10% 
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1 ile replication does not anſaver the bar, he ſhall nat have judg- 

8 . ment for a defect in the rejoinden. Page 170, 171 

lere in actions whetein-the plaintif makes title to the thing de- 
manded, &c. the defendant /hall make à better title and tra- 
* vier ſe, or confeſs and avoid, &qc. 


| 174 
— Words fall be Void rather than the declaration wvitious. 2 
In replevin, variance between the replication and rejoinder in the 
name of the place in which, &C. 5 185 
A wwrit of right all be anſaper' d in chief. * 198 


A trial rejected, and a repleader awarded for want of a good 


In treſpaſs, the defendant juſtifies damage feaſant, the plaintiff 
replies for deſect of incloſure by the defendant, an inſufficient | i 
rejoinder which neither confeſſes and avoids, nor anſwers the Ft 
'* replication, but ferplexes the matter by adding a thing on which * 5 
ue cannot Be. taten. 55 93 | 17 
To preſcriptions Mall not be in iſſue. = _ . wy 
Treſpaſs, a plea in bar which does not defltoy the plaintiff's adi? 9 
on Fut by Way of argument is not good. | 2243, 2324 NF k 
Caſe for flopping three lights, the defendant juſtifies for two, ; 6-4 
and parÞ of the third without certainty ; adjudged again} the f 8 
defendant, low it ought to be pleaded. 225 N 
In debt on a bond to ſave harmleſs from a legacy, on non dam- 
nificat' pleaded, the plaintiff replied a judgment againſt him 


in Chancery; he ought to ſhew where the Chancery was. 226 
Debt on a leaſe, the defendant pleads Nihil habuit in Tenemen- 3 p 
tis, &c. the plaintiff ought to ſhew ⁊uſiat eſlate he had. 227, i 


| 228 
Pledge. Fide Pawn, 


Pone, | | ; WIC | 3 - Pr 
Poor. Damages on the ſtatute of 43 EL for relief of the poor, 

. where treſpaſs is brought againſt the over ſeers. 176 1% 
Poſſeſſion. The firft poſſeſſion intitles to the profits. 61 
Poſſeſſion executed hinders pofſeffion executory. . oth 
Poſtea. A miſtake therein in the name of the parties. 186 | Pr 


Power reſerved to him at any time io make leaſes for twenty-one 
_ | years, this does not extend to leaſes to commence in futuro. 


| nz | 
Præcipe does not lie de Rivulo ſeu Aque Curſu. 143 2 
—— Otherwiſe de Terra Aqua cooperta, Gorſe, Pool. ib. tt 
Preſcription. A preſcription in two things on a prohibition, and 77 
a failure in one, yet good for the other. . 55, 128, 129 
Otherwiſe of a freſcrifption in defence, and by way of 
Plea. 55 
| To have eftovers, and to have omnes Spinas. 188 . 
Preſentation zy the ling aohiere the patron has not notice of the = 
avoidance, is ill, - — 
Precedents. Their authority. 42, 49, 127 


Priſage of goous howy to be taken, 199, 200 e 
| | | Procedendo 
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not deliver'd till after the return of the Habeas Corpus, if the 
Bail taken diſcharges the former, &c. Page 120 


Prohibition. Preſcription in an abbot, the defendant lexus the 


abbey founded 5 E. 1. and confeſſes. the unity after. 31 


On a ſuit in the Spiritual Court ſor a legacy, where a bond Was 


given by the executor for it. 
Where in a prohibition fir a variance, and for what wvariance 


between the libel and the ſuggeſtion a conſultation hall be 


awarded, and where double co/ts. 


55 79 
CY /4 hive 4 prohibition lies when the Eccleſ aftical Judge 


does not allow proof by one witneſs. | 1 
- A ſuggeſtion to pay 10s. in diſcharge of tithes. 8 
- Where two proſubitions Rall not be in the ſame ſuit. ib. 
Where à conſultation hall be * want 455 proof within 
775 months. _ 40, 9 


| Where coſts on failure. | | 119 
Conſultation on a Modus . ſtabit Prohibitio 


pro Reliduo. | 119, 120 


prohibition. 128, 129 


Such libel for wagd, &. and ſmall tithes, and a cuflom of 


tithing is ſuggeſled for the ao, if there hall be a rouſe | 


lation. 


129 
Where a ſuit is in the Court Chriſtian fer a thing ſpi- 


ritual, a releaſe for it is triable there. 173 


Promiſe to pay ſo much day and Bet many days and nights 
joined in one action. | = 67 
Voice Aſfumpfit. 

Property. Of the alteration of the property 7 the A in 
levying execution, Ec. 


4 
The owner of the ſoil of a common, if he has ge 


of the conies there. 104 
— Preſcri ption to have . in whom the property. 188 
Protection, quia moratur fuper Mare, if allowable. 143 

Uare Impedir. Error to remove a record of it. 3 

In here it lies at the common law. | 91 

Quo Warranto 20 Hold a court baron and leet. 190, 19] 

I is a writ of right and /hall be anſever'd i in * ib. 

The judgment on this writ. | | ib. 

Ecital in a baſe not true, quid operatur. 43 
Recogniſance. Lands mind in an extent on a recogni- 

* - 12 
- A capias does not lie on a recogni ſance. : 42 


A condition parcel of a recogn ſance, how a breach all 
be F Ira 
— How to cancel a 9 e 4 by an infen: 


K 2 A recog- 


A libel againſt divers ſeverally, if they may join in a 
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harmleſs againſt it fall be fhewwn. Hage 207 
Record. Error all not be aſſigned de to it. 33, 34 
A Reſpondeas Ouſter Wera of the record. 36 
In debt the defendant pleaded outlaws v. the plaintiff” replied Nul 

t iel Record; and afterwards it was reverſed before the day 
to bring it in; a Reſpondeas Ouſter awarded. - 36 


A promiſe to Love a ſufficient record to charge, &c. how OY 225 
miſe and breach laid and pleaded. 


Recovery. Tenant! in tail covenants 7 and ſei ſed to _ — 97 


 himpelf in fee, and afterwards fufers 4 recovery, if it /hall 


| bind the remainder. ICE 


Where it bars the remainder notwithſtanding a ET 4a 
the king. 


149 
Relation, where judgment has relation to the feſt day of the 


term. 1 
Relation of a promiſe to the requeſt, 41 
Releaſe, f a contingent debt can be releaſed. 193, 213 


Payment awarded at a * to come may be releaſed by the word 


demands. 19%, 214, 215. 
IWhat rekafe diſcharges @ promiſe in futuro. 


156 
Remainder, Good although the particular eflate determin'd. 1. 


A forfeiture by ah, for life doth not e 7 


remainder, 
A term granted in remainder on a contingency. 


bh | 
A leaſe to three for life, and that it ſhould remain to the ſur- 


Dic for ninety-nine years, if 2 good intereſt in remaind: * 
paſſes. 85 
A leaſe to A. for life, and after to the executars and afſigrs of B. 
is but a bare porwer in B. and his executors, becauſe hs was. 
not a party. ib. 
A grant of a reverſion to the bing which cannot come inta poſe. 
Jeffron, if good; aliter of @ remainder. 14 


9 
A remainder ill, ærhichhi cannot tate effect iu Paſſeli on at the time 
appointed. 0 


Rent granted ta A. for the life of another remainder to B. 9, 10 


How to declare in debt for rent. 1 
1 wa in. The avowant ought to make a good title in omnibus. 


55 

7 wo make cognifance generally, and not as bailiff's or ſervargs 3 
judgment reverſed. 108 
Requeſt. In caſe on an agreement to pay à debt where g reg us 2 
ought to be ſhewn. 66 
Requeſts, The court of requeſls. | ax KY 
Reſe: vatian. A rent of 10l. reſerved 51. at Michaelmas, and 


51. at Lady-day, is but one rent. 


—— A teaſe rendering rent quando-cunque i: Hall ge * 
manded by the leſſor, how it may be demanded. 37 
A leaſe at Michaelmas for five years yielding rent at Lady- 
day and Michaelmas yearly, 0 or within ten days after, when 


the 
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Reſervation raken og aint the le 48 | 21 167, 189 
A leaſe by the ff 1 for year renderin aa the term, if 


the father liv s, Fg at Lady-day and Michaelmas by equal. 
portions, and rendering Hæred' 20l. ad Terminos pred”, ie 


Nall be 20l. for the w/gle year; the law ſupplies by equal - 


ortions. . | 18 
F Vide title Leaſe. 8 N 
Reſceit of goods flolen. ; 
Reſcous. If the eri i. returns a 8 it l to e #, 
his return to be within his county. 51 
Return of the ſheriff. An averment all not be againfl it. 34 
Concerning the name of the ſheriff put to returns, 
Reverſion granted 10 TH king which cannot come into poſſe Hon, 77 | 
goad. | ; 


| 149 
Cire facias by rhe defendant in error, hong it may become 4 
record, 6 


D. extended on a ee H. extended the ſame land on a recog : 
ni ſance, (omitting others} D. had judgment on an Audita Que- 


rela: If H. ought to have @ Scire facias againſt D. __ an 
removes his poſſe eff.on. 


record. 34 
——— Onar cogniſance. 42 
7 Nihils amount to a garni ſiment. 113 
—— = In one county on g judgment in another. 93 an 
Sea. A thing done ee the ſea howy pleaded and tried. 202 


Seiſure = anos by the ſheriff on @ Fieri facias does not alter the 
Proper y. 44 
Sheriff. On a challenge of the Seri T1 before iſſue, and a Ven 


fac” to tie coraners, the feriff per Mandar Juftic' cannot 
retutn the tales. 


"In 
The Neri f of another county returns the proceſs. ib. 
72 the eri ff 2 his diſehatge can ſell goods ſeiſed by Fieri 
ſac'. 44 
He ought ta turn them over to the new A . _ ub. 
What return he ought to make. | ib. 


An arreft Ay the eri ; within a liberty is good, and the offence 
to the lord. £1, $2 


A Capias ad ſatisfac' t the Seri pk. who makes a precept to the 


' Bailiff of the dutch ad capiend* ad reſpond', w/o returns 


the precept ferwed :; and the fAeriff Cepi Corpus ; the eri 77 
is thereby chargeable to the Plainti F. 


52 
Slander. Actions for words, viz. knave, for thou haſt bought 
ſtolen cows, knowing, &e. 


4 
Perjured knave, proved by a flake. 10, 34 
Though L cannor prove it. 10 
And that I will prove by J. &. (20/0 is not.) ib. 


Thy 


. N * ; * — 
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| Thy father faid thou murdereaft thy huſband (innuendo J. 8B, 
Im defondt”.) Bp „„ 


| The death e the FEE at i time f the ſneaking ought to be 
ib. 


: expreſſed. 


Thou haſt poiſon'd F. . then e 3 2 Wo 
Words againſt 4 juſtice of peace, & c. he ought to Jags a. 4 | 
WAS 4 fuſtice, &c. at the time of ſpeaking. © 8 
Hath burnt my barn (innuendo f ull of corn.) ib. 
The nature of an Innuendg. „ 5 
Forſworn will not bear an action, as equivalent with perjured, 
"" evithout ſewing the court and ſuit in which; &c. 27 
| of an | Uttarney, thou dealeft on both ſides, and deceive, Sc. 
32 
Thief, and chat will be proved by apples ſtolen off my trees. 
34 


A. threw his dagger at me, and thruſt me through, Cc. to 


ha ve killed me, c. by inſtigation of the plaintiff. 57 
Words not to be conflrued dividedly but together. 898, 144 
An imputation of a treſpaſs, no Sander. 15 


Matter of intent. 155 $3, 92 
Of a commiſhoner, hat he is corrupt. 

Of anarbitrator har he hath taken bribes. | | 15 
Touc/ing a thing which is not puniſhable. "G2, 90, 146 
He keeps thieves and traitors to do miſchief. 64 


of 4 ſideſman, thou haſt perjuredly, preſented me at the po 
ſitation. 

Thou haſt chieviſhly taken my money out of my purſe. lb. 
Thou haſt ſuborned 7. F. to come ang commit perjury be- 
fore my lord Minchie fler. ib. 


For flandtring his title. FSA | 30, 88 
Thou art a common barretor. . 99, 
An « fineable only is not flander. e 
The difference between ſlander and di grace, or aſper fron. 90, 14 
He prepared poiſon, Qs. | 90 
Ationaplh by averment. | 3 ib. 
Thon art m> true ſubject. l „ 
He hath ſpoken words that be high treaſon. TOs. 197 
Not fafe to ſhew what words they anere. 107 


Reſpondend» dixit, no marvel the comes not to 3 for it 
is thought the is with child, and I fear it is too true. 11 3, 


| 144, 1 54 

What malice ard i intent of fander ought to appear in the declu- 
ration. 1 

Bear witneſs M. that he la h ſtolen my hair-cloth. 126 


Slander Niall be &y direct; affirmation. 126, 144. 153, 160 
D. pickt five ſhillings out of E's pocket, and her huſband was 
conſenting. 136 
Of a town cler or ſtæabard, Bice of bence, or cierk of aſſiſe, 
he hath taken 49s. for a bribe. 142 
You might have known your own ſheep, and not have ſtolen 
:01ne, 144 
| I mex 
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1 met G. &c. (at lack, a FR and 5 and they bid me deliver 


purſe, and I being afraid did, SS. Page 145 

W. hath forged the late queen's æ brit. 146 

y father's hand, Qc. ib. 
Thou workeſt by arenen (an iproper word) and by the 
devil. 150 
Thou laſt ſtolen woad and timber, Oc. Ws I52 


Words found by the fuiy more than alledg'd. ih. 
It would be proved that A. contrived the death of 3. 15 3 
Healer of felony, and ſhewed favour to a horſe- ſtealer i in the 


time of his conſtableſhip. MY 
One out of office ſhall not be ſlander d with a Tn 4 in tos 
office. 153, 158, 159 
Diſcourſe touching concealing of murder. 154 
Difference between words fpoken together and at ſeveral times, 
as to qualify the firfl words with the ſubſequent. ib. 

I here inepta Ratio which is impertinent auill be flander. ib. 

/ alinen-draper, that he is @ bankrupt. 158 
Declaration that he was a linen-draper, &c. for ſeveral years 
paſt, without ſaying laſt paſt ; if good. 158, 159 
As to that the difference between an ny and a trade. ib. 
Where it ought to be laid preciſely, that the party flander d was 


an officer, or a tradeſmam at tie time of the Speaking. 158 
I will prove thee perjured, imports an affirmation. 160 
Thou wilt be a bankrupt within few days. — 
Of a merchant ranger that he is a ba nkru Pt. 


Of a Juſtice of peace, you cauſed J. S. to Lear that which 


was untrue againſt me. | 420 
Standum ſuri. What it imports. 59, 60 
Statutes 28 H. 6. of reſumption. | 13 

4 H. 7. of confirmation. ib. 
31 H. 4 of monaſteries. * 5 85 
| be. oy * g of non ref dence 6 kꝛyv 0 
| General laws. | 106. 
Where the concluſion of a Alte es be contra formam 

Statuti, and not Statutorum. 116 
Statute- ſtaple. 12, 29, 38 
Stranger. A recogniſance to pay money to a ſtranger is as a pe- 

nally. 38, 39 
An act done to him who has interefl and a franger. | 61 


Summons and ſeverante.. 


4 

Appearance on the firfl ſummons in debt, the judgment. 

| 108 

Su perde d wer to FE eri fr arent his diftraining the 

jury, or returning the Habeas Corpora. | | 59 

To proceed afier His error. | 4 
Surpluſage in a declaration. | mo 


Ail. Tenant in tail bargains to B. auho re-bargains to him, 
A hee is tenant in tal as before. 51 
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| A TABL E 'of the Principal Matters: 
| Tenant in rail covenants * to fland feiſed, dee. quid g eratur. 
| Page 51 
What werds ail] make an eftate-tail i to 2 or Wi fe, or both. 
131 
In the di ſcent and continuance of an eftate-tail, © it ought to be 
© evholly by heirs male. 149, 150 
T ales. The fheriff challeng d, and yet returned the tales. Wy - 
Returned on a pane! without * Nomina jur' de 
vo appoſit'. 213 
Tenants in common. A ill to A to pay 100 70 C. to be di- 
vided Zetwween A. and B. and to their uſe, they are ſeveral 


© debts, and they are not tenants in common. 23, 24 
In caſes of intereſt, as a leaſe to two to be equally Walden. 
they are tenants in common. | 143246 
Ought to join in perſonal actions. „ 161 

Than at will. Determination of the will. wy 
Term. Where taken as one day, having relation to the firft day. 
39 
Teſtatum. An Elegit grounded on a Teftaruni which is not 
filed, if the execution fails. 179 
Time. Tempus occurrit Regi. 7 
T he account of a month in a flatute. LL ?é1Eb 
Toll. Caſe for taking toll of him. | 13 
Tor. A man ſhall not take advantage of his own tort. 201 


raverſe. In avowry for rent granted by the reverſe oner, 4 
the traverſe all be on the ſeiſin of the ance * | 
Where in ejefment the day and place hall be e 2 


T2/ere non conceſſit modo & forma. 12 
An ill traverſe is not aided by the Rlatute of jeofails. 123 
Where in waſte ſei ſin alltaged by the Pn ff. /hall be TRL 

140 
Where a traverſe hall” eb. -FC1, 105- 
In treſpaſs, where a traverſe of the title Rat be . and 

not by circumſtance. 170 
Matter. in law Hall not be ever f. | 199, 200 
Treafon in words. 107, 197 
Treſpaſs for ſeveral things. „„ 8 
— For taking Equam without ſaying ſuam. 36 
| Excufed for want of incloſure by the plaintiff. 75 


For ſpoiling his graſs, Ec. the defendant may plead 
ar that he was poſſeſſed, without /hexwing his leaſe, 
or for what time, &c. becauſe collateral tc the thing in queſ- 


tion. * 
Poſſefhion in the de fendal i is ſufficient to h his putting in "y 
cattle. 
Treſpalſer ab Initio. 955 va 
— In one acre _— the jury find him guilty in Amid 
dicte Acre ; if good. 114 


What all be the judgment in treſp4/s after i ha 126 

The firſt entry in treſpaſs being 3 d, all that depends on it 

| He be 'e par dor?d, ib. 
Of 
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| 8 * 
. 72 * continuance 7 4 r ge 4 Pages _ 143 
here the defendant in treſpaſs full * a tort in himſelf by a 
torte done by the plaintiff. 141, 142 


1 In tre/paſs,. if the verdict finds the tenure itt Julflques. it is 175 


ficient, liter in replewin. 
4 does nat lie againſt the lord who 2 1 for rent not. 8 . 
— Where the plaintiff's title ought to Lens 4 ex preſly. 


5 $01 170, _ 
— Why tolour Hall be l in weſpaſe. + 
— An adual poſſeſſton 0ught 0 be n alledged in 93 


224 
Trover for ene, unlaxefull > — 
r For tithes. N 42 
— Again baron and a how to let, e 
The point 77 action is the conwerſion. „ „ de 165, 166 
— The plaintiſf's title gught to be an feuer 4 expreſly.. 174 
—— On a ſeiſure by the king' $ officer. 5. 8 1988, 199 
Tyrbes, A pPreſcription in non decimando ah 4 ſpiritual per- 
fon, and for his copyholders.” | 2 
+— = Diſcharge & unity. 31 


— Perpetua unity . in diſcharge f. tht ad > 


feribed in the abbot ; the defentlant ſhewed the abbey founded 


5 E. 1:, within time, &c. a good lar. 31 
— 4 ſuggeſtion de modo decimandi for wool and lambs, and 
no proof for th e. 400; if 2 go for the lambs. | | 3 20 
— Demanded on feveral titles in one action. 63 
— Aion on the flatute 2 E. 6. the nature of it, 63, 1 27 
* Treſpaſs for tithes ſevered. | i 323 >, 


——— Preſcription in non decimando. 79 
mm T he Spiritual Court hath no juri ſdickion on a preſeription 
in non decimando, otheraviſe de modo decimandi. 79 
— Payment of tithes to the Parſon is a A. againſt the 
dicar. 86 


A cuſtom to ſet forth cocks, dee in tio fadion of all 


other tithes arifeng on the ſame Lond, &C. ib. 
Of common right all tithes belong to the parſon. ib. 
— Tithe of hay is a di n for in ** Jane land * 
So tithe of corn for ha ib. 
— One tithe for one land in one year. e 
A grant of his own tithes. | 94, 95 


The aſſignee all not have a prohibition. 

— conveyance of tithes all JW the nature of the e 8 
132 

Fan eſtate in them may commence in 88 ; th. 

Titlis are always in eſſe. | 


132 
If a leaſe of. them 1 enure by way 7 intereſt or dif- 


charge. | ib. 
Enditioni exponas. The Heri cannot ll Je ſeiſed 
V. without ſuch writ. 3 4$ 
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8 Venire facias. M here it Mall be from the manor, and vwſiere 
From the Place, and where from bol. Page 26 
— Words in one County, matter of juſtification in anorher ; 
from whence the venue. n 5 49 
— The lite, if. in different place in the ſume county, ib, 
. lere it does not anſaver the award on the roll. 60 
ed in the tele, © © 64 : 
Un the name of the ſheriff. | 64, 69 
0 Award thore general and Ds... 64 ) 
| | r e e a 
mom Miſawarded between 4 vill and a hamlet, and a pariſh. | . 
| FA | | „ , 106, 187 | — 
— To defendants, judgment Ey Nihil dicit ageinft one, tlie " 
bw” other pleads to iſſue, how the Ven fac', and writ of inquiry : 
be 0 tA £54 ow yd. "Ip 
Avenue from a ward in @ city. : W A 
— here iſſue is talen an a common the venue fall be from 
the land in which, and to which it is appurtenant. 177 ' 
— Ejeftment for lands in three wills, the defendant pleads _ \ 
that the plaintiff after the laſt continuance enter d into eight | 
2 I ERNIE £1 
= Treſpaſs laid in G. and W. the defeudant pleads they are | | 
parcel of the manay ; whence the venue. 182 1 
Replevin for taking in B. conuſance for. a leet fine of a leet in 
B. for the refrants within the precindt of the manor of B. ve- | \ 
nue from the vill and manor. 8 1 55 ? 
A way from ane will to another hall be tried from both. 187 
Lg land in D. held of the manor of S. | Bars | 
Verdict. Agreement implied in a werdid. G1 N 
Tae court regards only the doubt of the jury. ib. | a 
A verdid incertain aided by intendment. 61, 228 | 
In Aſſumpfit, a verdict that the plaintiff has ſuſtained damages 
y non-per formance, is not good. © ob dion 77 . 
Verdict abhien finds the wife guilty, and nothing as to the _ . 
VJ 1 106 | ; 
— T wo matters in iſſue, and nothing ſound as to one. 1 | 
— Declaration in treſpaſs in one acre, found in half the acre, 
good; aliter in ee ment. | l 
In treſpaſs, a verdicb which finds the tenure in ſubſtance, ir 
god; aliter in replevin, | "A 148 ” 
Vicar. Payment of tithes to the parſon is a diſcharge againſt 
the vicar, F | e 
The vicarage derived from the par ſonage. ib. 
All tithes, of common right, belong to the par on; ergo the vicar 
ought to /hew a title to tithes. . 0 . 
pe ag Proceedings in @ Nativo habendo to infranchiſe a vil. 
[14 | 2 
Unity to diſcharge tithes. 31 
Volenti non fir Injuria. | 53 
Utlurpation againſt the king. 90, 91 
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The hin 7 e to an 1 fur ; Page 91 
fury. y cheſs lent e 2 if he may tale 1. for intereſt 
at the end of fix months. - 30, 31 
Corruption between the debtor and furety, to which the debtee is 
not privy, will not hurt Aim. 47 
We, of the Heriſf to four & cuilibet, Mall not be talen 
as anather authority. - .25; I. 
Warrantia Chartæ depending is no bar in covenant. 139 
It is a real action and binds the land. | ib. 
Warranty in exchange. | 55 
— T hat a thing is of ſuch a value. 20 
— What ws s in a leaſe make a warranty. 139 


What warrants the freehald, and quhat does not. pra 
Covenant brought on a warranty. 


| Waſte. If it lies againſt the aff ignee of the leſſee 1 part of T 


term. 37 
w—— Where the defendant ought to traverſe the ſei fn. in. 149 
Way. The entient way is ſlapped, ta go in 1 the new one is not a 

treſpaſs. my 
Caſe for a di ur bance of a way. 


Va way hall be claimed as erntet or appendant to a boſe 


It is an eaſe and nat an intereſt. | | is 
A preſcription i in a way how laid. 163 
Wear. Indidment for erecting it. 95 
Will. The probate thereof belong 4 eriginally to the common « lad. 
92 
Wood. It is not timber dum creſcit, but wood. 152 


Writ. Jf breve Domini Regis currit in the Cinque Ports. 13 
Parſon and vicar make ſeveral leaſes Z tithes to B. if he having 
two tithes may have one action for them ?P And if againſt ſeve- 


ral tenants. 63 
one may comprehend tao actions in one writ. ib. 
Album breve, where it Hall be amended. 110 
Writ of right. Of what poſſeſſion the demandant fhall count 
in this writ. 3 
How a Petit Capias to Jus an a default on an imparlance to a 
day certain. ib. 
T he judgment 0 on @ default on an a e general and 45. 
cial. 1 
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